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STATEMENT OF QUESTIONS PRESENTED. 

The questions are whether 

1. the first user of ‘ ‘Television Center’* may enjoin its 
use by a subsequent user in the same business and im¬ 
mediate vicinity! 

2. the use of ‘‘Television Center” by defendants infringes 
on plaintiff’s trade name, “Electrical Center”! 

3. the subsequent user is indulging in an unfair trade 
practice! 

» 

4. “Television Center” may ever become the exclusive 
trade name of a user thereof! 

5. the trial court may disregard the uncontradicted opin¬ 
ion of advertising experts, whose testimony is not im¬ 
probable, that the name “Television Center” was used 
for a sufficient length of time to become associated in 
the public mind with plaintiff’s place of business! 
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IN THE 


United States Conrt of Appeals 

For the District of Columbia Circuit 


No. 10813 


ALBERT A. SCHWARTZ, trading as the “Electrical 
Center’* and “Television Center”, Appellant , 

v. 

TELEVISION CENTER, INC., a foreign corporation, 
BERNARD B. WEINER, DAVID H. PINCUS, 
BENJAMIN WAGNER, Appellees . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

/ 

This is an appeal by the appellant, Albert A. Schwartz, 
trading as the “Electrical Center” and “Television Cen¬ 
ter”, who was the plaintiff below from a final judgment 
which (1) dissolved a preliminary restraining order (2) 
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dismissed the plaintiff’s complaint and (3) awarded dam¬ 
ages in the sum of $200 in favor of defendant, “Television 
Center, Inc.”, against appellant. 

Jurisdiction in the District Court is derived from Title 
11, Section 306 of the 1940 Edition of the Code of Laws for 
the District of Columbia. 

This Court has jurisdiction to review the judgment un¬ 
der the provisions of Title 28, Sections 1291 and 1292 of 
the United States Code respecting appeals from the United 
States District Court for the District of Columbia. 

STATEMENT OF THE CASE. 

The facts in this statement are uncontradicted except as 
noted, or as may have been inadvertently overlooked. 

The appellant will hereafter be referred to as the plain¬ 
tiff. The appellees will hereafter be referred to as de¬ 
fendants. 

The defendants are liable to the plaintiff, if there is any 
liability, jointly and severally (Plaintiff’s Exhibit 11 (J. A. 
78-9)). 

The complaint was filed herein on February 14, 1950 
(J. A. 2) prior to defendants opening their place of busi¬ 
ness, and a temporary injunction enjoining the defendants 
from the use of the name “Television Center” was granted 
by Judge Richmond B. Keech without notice to defendants 
(Tr. 173). Defendants filed an answer and counter-claim 
(J. A. 8). After a contested hearing, Judge Edward A. 
Tamm on February 24,1950, issued a preliminary restrain¬ 
ing order (J. A. 16). On the defendants’ motion the case was 
advanced for final hearing, held before Judge Alan T. 
Goldsborough, on May 31 and June 1, 1950. 

The testimony disclosed that plaintiff since 1936 has been 
in the business of selling and servicing electrical appli¬ 
ances at 514 and 504 10th Street, N. W. His main sales¬ 
room was at 514 10th Street, N. W., and his repair shop 
at 504 10th Street, N. W. For about 14 or 15 years he used 
the trade name “Electrical Center” and had become known 
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exclusively by that name until September, 1948, when tele¬ 
vision became a factor in the appliance market (J. A. 7-8, 
25). In September, 1948, he began advertising “Electrical 
Center is Television Center”. At that time no one else in 
the Metropolitan area of the District of Columbia used the 
name “Television Center” (J. A. 25-26). He also had ads 
with the name “Television Center” appearing under “Elec¬ 
trical Center” and in various other positions. The namje 
“Television Center” was usually subordinate to “Electri¬ 
cal Center” but was very prominent in the ads. (See 
plaintiff’s Exhibit 12). 

The plaintiff is the only one who at any time advertise^ 
the name “Television Center” in any newspaper or pe¬ 
riodical or to the general public in Washington, D. C., or 
the Metropolitan area, except the defendants who have 
been doing so subsequent to the trial. No one else used the 
name up to the time suit was filed as far as plaintiff or de¬ 
fendants knew (J. A. 40, 62, 66). 

Prior to December, 1949, after negotiations for a new 
lease with the four Diener brothers (w T ho are the officers 
and owners of the 4-D Corporation, his landlord at 514 
10th Street, N. W.), had failed because he -would not agree 
to certain increases in the rent, the plaintiff purchased a 
building at 414 10th Street, N. W., and about January 15, 
1950, moved his main business from 514 10th Street to 414 
10th Street. His lease on 514 10th Street does not expire 
until March, 1951 (J. A. 24, 29). The Diener brothers are 
the brothers-in-law of defendant Weiner, the president of 
defendant corporation. Their sister is married to Mr. 
Weiner (J. A. 58). 

Dieners, Inc., a Delaware corporation, and two of the 
four brothers, Milton and Walter Diener, owned a long 
term leasehold interest at 520 10th Street, N. W., expiring 
April 30, 1958, where they operated a rug store, which 
premises they subleased to all the defendants for the bal¬ 
ance of their term by an agreement dated January 22.1950. 
for the purpose of conducting a radio, television and elec¬ 
trical appliance business, at a rental of $90,292.00, payable 
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at the rate of $916.67 per month commencing February 15, 
1950, (Plaintiff’s Exhibit 11) (J. A. 60, 63-4, 78-9). 

In connection with his moving, plaintiff had advertise¬ 
ments on the front of 100 street cars for about a week 
prior to formally opening his new place of business on 
January 18, 1950, proclaiming the new address of “Electri¬ 
cal Center” and “Television Center” (J. A. 29-30) (Plain¬ 
tiff’s Exhibit 4). He had a rubber stamp made showing 
“Electrical Center” and “Television Center” which he 
placed on advertising material (Plaintiff’s Exhibit 5 and 
5(a)) and door-prize tickets for the opening of his new 
place, which had both names on them (Plaintiff’s Exhibit 
5(b) J. A. 30). He had a sign placed on 514 10th Street 
which advised that “Electrical Center” and “Television 
Center” were now located at 414 10th Street (Plaintiff’s 
Exhibit 8). Plaintiff testified this sign was placed there 
about January 15, 1950 (J. A. 45) and defendant Weiner 
that it was placed there after February 3, 1950 (J. A. 60). 

Plaintiff moved his electric sign from 514 to 414 10th 
Street but because of District regulations he could not put 
up a separate sign for “Television Center”. He had the 
sign remodeled in December, 1949, by placing the word 
“Television” under the word “Center” in “Electrical 
Center” to signify “Electrical Center” and “Television 
Center” (J. A. 32, 44) (Plaintiff’s Exhibit 9). He had 
“Electrical Center” and “Television Center” placed on his 
new truck purchased in March, 1950 (J. A. 33). He used 
“Electrical Center” and “Television Center” in all his ad¬ 
vertising at time of trial (J. A. 33). He still uses 514 10th 
Street, as a warehouse and 504 10th Street as a repair store 
(Tr. 44). When he had the sign in front of 504 10th Street, 
N. W., repainted in March, 1950, he had “Electrical Cen¬ 
ter” and “Television Center” both placed thereon (J. A. 
45) (Plaintiff’s Exhibit 10). 

The plaintiff first learned that the defendants contem¬ 
plated opening a store at 520-10th Street, N. W., using the 
name “Television Center”, on February 1, 1950, when he 
received in the mail a letter from the Hamilton National 
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Bank dated January 25, 1950, but postmarked January 30, 
1950. The envelope was addressed to Mr. Ben Wagner, 
Secretary-Treasurer, Electrical Center, 520 10th Street, 
N. W. The enclosure was addressed to Mr. Ben Wagner, 
Secretary-Treasurer, Television Center, and thanked him 
for opening a bank account (J. A. 30-31) (Plaintiff’s Ex¬ 
hibit 6 (J. A. 77-8)). 

At that time some of the Diener brothers were operating 
defendants’ premises as a rug store. They vacated the 
premises on February 15, 1950 (J. A. 60). 

On February 4, 1950, defendants placed a temporary 
sign on the front of 520 10th Street announcing the opening 
of a store about February 15, 1950, for the sale of elec¬ 
trical appliances, to be known as “Television Center” (J, 
A. 39). 

Two or three days later plaintiff met defendant Weiner 
at 520 10th Street and after congratulating him on their 
imminent opening of a new store he told Mr. Weiner they 
could not use the name “Television Center” as plaintiff 
was already using it. Defendants were not then ready to 
open their business. Mr. Weiner told him he was going tcf 
use it anyhow (J. A. 31, 40, 57-8). Plaintiff thereupon 
consulted counsel, who on February 10, 1950, wrote defen¬ 
dants a letter, which they received (Tr. 37-38), advising 
them such use of plaintiff’s trade name would be an unfair 
trade practice particularly in view of the Dieners’ knowl¬ 
edge of plaintiff’s use of “Television Center” (J. A. 7-8). 

Notwithstanding such warnings, defendants persisted in 
their efforts to open their business as “Television Center” 
(J. A. 31) and this action was instituted on February 14, 
1950. 

After plaintiff began using and advertising “Television 
Center” in September, 1948, his advertising and sales both 
increased (J. A. 35). 

Plaintiff’s major advertising was in the Evening Star. 
He produced tear sheets from the Star and Times Herald 
(Plaintiff’s Exhibit 12). He also advertised in the Daily 
News and Washington Post but did not have time to get 
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them. He also advertised on the radio (J. A. 36) (Tr. 53-4). 
His scrap books were ruled out of evidence because they 
were not kept by him (Tr. 20-22). 

Plaintiff’s Exhibit 12 consists of 40 advertisements in 
the Star and 8 in the Times Herald during the period from 
October 1,1948 to October 12,1949, in 46 of which the plain¬ 
tiff advertised his business as “Electrical Center” and 
“Television Center” in one of four different variations. 
The two ads which did not carry “Television Center” were 
small ads referring to records only. 

Subsequent to the ads in Exhibit 12, there were other 
ads in a scrap book maintained by his advertising manager, 
the tear sheets of which plaintiff was unable to obtain be¬ 
cause of lack of time (J. A. 47). The Star and Times Her¬ 
ald were subpoenaed to bring plaintiff’s advertisements ap¬ 
pearing in their papers from September, 1948 to February 
10, 1950, in which “Television Center” appears but they 
could not do so as their files were too bulky (J. A. 50). 

Plaintiff’s volume of business is approximately $650,000 
a year and his advertising about $30,000 per year. His 
advertising runs about 5% of sales (J. A. 36). 

Plaintiff and defendants are in the same kind of business 
(J. A. 36, 64). 

The individual defendants have been in the appliance 
business for many years before opening defendants’ pres¬ 
ent place of business (J. A. 36-7). 

Plaintiff received at least 100 letters addressed to “Tele¬ 
vision Center” that were intended for defendants (J. A. 
37). 

About 20 shipments of merchandise intended for defen¬ 
dants were delivered to plaintiff’s store at 414 10th Street 
most of it being placed in his stock and later delivered by 
him to defendants when the error was discovered (J. A. 
38-9). 

For a period of three weeks to a month following the de¬ 
fendants’ placing of the sign in their window, plaintiff re¬ 
ceived over 200 telephone calls about his opening a branch 
store at 520 10th Street (J. A. 39-40). 
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Plaintiff learned after defendants filed their answer that; 
George’s Radio and Television Company had a sign in a 
space measured by plaintiff which was 5M> feet wide and 
2 feet 11 inches high and 20 feet inside of their store over 
the back of their stairway leading to their basement which, 
had on it “Television Center of Washington” and had two 
arrows pointing downward (Defendants’ Exhibit 1) (J. A. 
43-4, 47, 65, 66). Defendants estimated this sign was 6 
feet high and 8 to 10 feet wide (J. A. 55). 

About three weeks before trial, as a result of plaintiff’s 
representations, George’s took the sign down and agreed 
not to use the name “Television Center” (J. A. 46, 65-6). 

After defendants opened their store they misled people 
coming into their store looking for plaintiff’s place of busi¬ 
ness (J. A. 40) so plaintiff sent a shopper into defendants’ 
store on April 22, 1950, and this fact was corroborated 
(J. A. 52-3). After the trial defendants continued their 
efforts to mislead the public and are succeeding in doing 
so (J. A. 21-2). Defendants deny they attempted to pass 
off their business as the plaintiff’s (J. A. 61, 212). 

Raymond G. Gray, an advertising expert of 28 years ex¬ 
perience, 18 of which were in Washington, whose duties, 
among other things, consisted of getting places of business 
identified in the public mind under a certain name, testified 
as an expert witness that the ads appearing in plaintiff 
Exhibit 12 were sufficient and large enough to identify 
“Electrical Center” and “Television Center” as plaintiff’s 
place of business (J. A. 48-9). 

The testimony of Mr. Ted Shane, plaintiff’s advertising 
agent, was stipulated. He testified as an advertising ex¬ 
pert of many years experience in the publicity and adver¬ 
tising business that the advertising done by plaintiff under 
the name “Television Center” has been sufficient to iden¬ 
tify it in the public’s mind as the place of business of plain¬ 
tiff at 414 10th Street, N. W., at time of trial, and at 514 
10th Street, N. W., before plaintiff moved (J. A. 53-5). 

Defendants’ only witness, Mr. Bernard B. Weiner, the 
president of the corporate defendant, testified that he has 
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been in the appliance, radio and television business about 
25 years immediately preceding the opening of defendants’ 
business at 520 10th Street, N. W. (Tr. 107,127). 

The three individual defendants formed the corporate 
defendant, “Television Center, Inc.” in Delaware on Jan¬ 
uary 18, 1950. They entered into an agreement between 
themselves and the corporation whereby each had an equal 
interest in the business (Defendants’ Exhibit 3) (Tr. 130- 
133). Defendants subleased their premises from the 
Dieners for the unexpired term of the Dieners’ lease (J. A. 
134-5). Thereafter in February they applied for, and were 
granted, phone listing and dealer franchises under the 
name “Television Center” (J. A. 56-7). 

Defendant Weiner was familiar with plaintiff’s place of 
business prior to going into business at 520 10th Street, 
N. W. It was known to him as “Electrical Center” (J. A. 
58, 63). 

Mr. Weiner testified the first time they knew anyone 
anywhere was using the name “Television Center” in con¬ 
nection with their business was after they were served with 
a restraining order in this case (J. A. 62-3). Defendants 
thereafter learned that George’s Radio and Television 
Company had a sign inside their store using “Television 
Center of Washington” and the “Home Equipment Com¬ 
pany” in Alexandria, Virginia, was using the name “Tele¬ 
vision Center” (J. A. 62). 

Although Mr. Weiner kept abreast of competitors in the 
radio and television field while employed by Phillips, Inc., 
before opening up at 520 10th Street and from time to time 
examined their advertisements, he did not see any of plain¬ 
tiff’s ads that had “Television Center” in it until he ex¬ 
amined previous copies after this suit was filed (J. A. 63). 

Defendants introduced four of plaintiff’s ads dated Jan¬ 
uary 26, 1949, January 30,1949, January 17,1950 and Feb¬ 
ruary 1, 1950, which did not contain “Television Center” 
(Defendants’ Exhibits 5, 6, 7 and 8). Plaintiff’s ad of 
January 17, 1950 (Defendants’ Exhibit 5), which was a 
two-page spread for the opening of his new place of busi- 
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ness did not contain the name “Television Center” except 
as the word ‘‘ Television” appeared below the word “Cen¬ 
ter” in “Electrical Center” on the sign in the ad. 

Defendants introduced the May 22, 1950, issue of a trade 
paper called Radio and Television Journal, which on pages 
22 and 23 has an article describing the selling methods of 
the Schubach Jewelry Company in Salt Lake City, Utah. 
It carries a heading “ ‘Salon’ TV Selling in Salt Lake 
City”. The article refers to their “Television Center”, 
but it does not say when it was set up or how long it had 
been in existence, or that it is anything except a local busi¬ 
ness. The name “Television Center” does not appear any¬ 
where on the store (Defendants’ Exhibit 9). 

Defendants testified they did not open up their business 
as “Television Center” because of this action. They 
opened as “Television Unlimited” on February 24, 1950, 
using a name suggested to them by the Motion’s Court 
upon the spur of the moment upon request of defendants’ 
counsel (J. A. 59). 

Defendants’ only testimony on the issue of their damage 
was that they lost $2,000 net profit as a result of being 
closed down by the restraining order from February 15, 
1950, to February 24,1950 (J. A. 61). This item was ruled 
out by the Trial Court after examining the restraining or¬ 
der as it did not close them down or stop them from doing 
business (J. A. 63). 

The Trial Court within five minutes of the start of the 
case took the position that a name containing the word 
“Center” could not be appropriated exclusively no matter 
how long it was used exclusively because it would indicate 
“Where he uses the word ‘Center’, that means he is the 
whole show” (J. A. 26-7, 28-9, 70, 72-3, 75). The Trial Court 
indicated “Center” was analogous to the words “May¬ 
flower Hotel” which he said he believed he held could not 
be monopolized by the Mayflower Hotel in Washington, 
D. C. (J. A. 22-3). (A final consent decree was entered in 
the Mayflower Hotel case which also has some offices in it, 
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enjoining the use by the defendant in that case of the word 
“Mayflower’’ in connection with an office building across 
the street from it. C.A. No. 3881-49 of the United States 
District Court for the District of Columbia.) 

Judge Goldsborough, over plaintiff’s objections, adopted 
defendants’ Findings of Fact and Conclusion of Law with 
two amendments (J. A. 17-19). He entered the final judg¬ 
ment from which this appeal is taken based on the^premise 
“that the words ‘Television Center’ are not susceptible of 
exclusive appropriation as a trade name by the plaintiff” 
(J. A. 20). 

He amended the findings of fact by striking out the 
words “for sometime past” from the finding that defen¬ 
dants subsequently discovered two users of the words” Tele¬ 
vision Center” (J. A. 18). 

He amended the Conclusions of Law by adding to Con¬ 
clusion of Law No. 1 after “The words ‘Television Center’ 
are misleading to the general public,” the words “and are 
unfair to competition” (J. A. 19). 

Plaintiff’s motion to vacate the final judgment and enter 
a judgment for plaintiff or in the alternative grant a new 
trial was denied (J. A. 20). 

Plaintiff’s motion to restore the injunction during pend¬ 
ency of the appeal was denied. Plaintiff’s motion to re¬ 
consider such motion was denied on October 19, 1950 (Tr. 
215). 


STATEMENT OF POINTS. 

1. The Court erred in failing to find that defendants’ use 
of the name “Television Center” was deliberate, wilful 
and fraudulent as against plaintiff. 

2. The Court erred in letting the defendants take a free 
ride on plaintiff’s large outlay for advertising the name 
“Television Center.” 

3. The uncontradicted evidence was that plaintiff’s use 
of the word “Television Center” had been sufficient to 
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identify it in the public’s mind exclusively as plaintiff’s 
place of business and therefore acquire a secondary 
meaning. 1 

4. There was no evidence from which the Trial Court 
could have found that plaintiff had not used the words 
“Television Center” sufficiently to acquire a secondary 
meaning. 

5. As the Trial Court found that the words “Television 
Center” are misleading and unfair to competition it should 
have enjoined defendants from using them. 

6. The Court erred in failing to find that use by defen¬ 
dants of the name “Television Center” would confuse and 
mislead or be likely to confuse and mislead the general pub¬ 
lic and be unfair competition to plaintiff. 

7. The Court erred in failing to consider the close rela- | 
tionship of defendants with their common lessor and the 
financial interest of said lessor in defendants’ business. 

8. The Court erred in disregarding evidence that defen¬ 
dants were palming off their store as that of plaintiff’s 
store. 

9. The Court erred in disregarding the letter from de¬ 
fendants’ bank, as well as other mail, telephone calls, and 
shipments of merchandise showing confusion. 

10. The Court erred in holding that “Television Center” 
is not susceptible of use as an exclusive trade name no mat¬ 
ter how long it was used. 

11. The Court erred in holding that the word “Center” 
may not become part of an exclusive trade name, no mat¬ 
ter how long it was used exclusively. 

12. Defendants have little or no stake in the name “Tele¬ 
vision Center” while plaintiff’s is large. 

13. Defendants’ use of the name “Television Center” 
unfairly implies they are connected or affiliated with plain- 
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tiff, and plaintiff’s reputation and good will are being un¬ 
fairly exposed to the hazards of defendants’ methods of 
conducting their business. 

14. There was no evidence of damage to the defendant 
corporation. 

15. The use by defendants of the name “ Television Cen¬ 
ter” in the same kind of business, in close proximity to 
plaintiff’s business whether it was known as “Electrical 
Center” and “Television Center” or “Electrical Center” 
only would (1) be an infringement of plaintiff’s trade name, 

(2) cause confusion in the minds of the general public and 

(3) be unfair competition, and defendants should have been 
enjoined from its use. 

SUMMARY OF ARGUMENT. 

1. Defendants wilfully and fraudulently are appropriat¬ 
ing plaintiff’s trade name in a deliberate effort to harm 
the plaintiff and cash in on plaintiff’s extensive advertising 
and good reputation. 

2. Plaintiff’s use of the name “Television Center” was 
for a sufficient length of time and manner so as to become 
identified exclusively with its place of business and become 
another trade name of plaintiff. 

3. If the Trial Court’s Conclusion of Law No. 1 that 
“The words Television Center are misleading to the gen¬ 
eral public, and are unfair competition” are correct, then 
defendants should have been enjoined from using them. 

4. It is not against public policy for a person’s name to, 
in effect, brag that he is the top dog in his field. Findings 
not supported by the evidence or law should be set aside. 

5. Defendants’ use of “Television Center” infringes on 
plaintiff’s trade name of “Electrical Center.” It is also 
an unfair trade practice and unfair competition. 
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6. Defendants’ use of “Television Center” exposes plain¬ 
tiff’s good will and reputation to the hazards of defendants’ 
methods of conducting their business. 

7. It is not necessary to show anyone was actually de¬ 
ceived or that defendants were actually actuated by fraud 
or evil intent. Neither is it necessary to show exclusive 
right to name. 

8. The Court may not award damages to defendant if 
there is no evidence to support it. 

9. The words “Television Center” while originally a 
generic term, acquired a secondary meaning as to plaintiff 
and became plaintiff’s trade name or nickname exclusively. 
Even if it had not acquired a secondary meaning, defen¬ 
dants should have been enjoined from the use of such name 
on the ground of unfair competition. Punitive damages 
should be assessed against defendants. 

ARGUMENT. 

L 

It is rare in these times, in a case of this character, that 
a blueprint or outline of the unfair plan which the defen¬ 
dants conceived and so far have successfully carried out, 
is so plainly shown by the evidence. 

The evidence will be discussed primarily in the first 8 
sections of this argument and most of the authorities in 
Section IX hereof. 

Close relationship of common lessor to defendants. 

The uncontradicted facts show that the plaintiff in this 
case was a tenant of the Dieners at 514 10th Street, N. W.; 
that plaintiff’s landlord wanted more rent for a renewal 
of his lease than plaintiff would pay. Plaintiff purchased 
a new building and the Dieners lost a tenant. Two of the 
Diener brothers and Diener, Inc., a Delaware corporation, 
had a long-term lease at 520 10th Street, N. W., where they 
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were then operating a rug store, which did not expire until 
April 30, 1958. Dieners, Inc. and the two brothers, sub¬ 
leased the 1st floor and basement of 520 10th Street to the 
four defendants on January 22, 1950, for the unexpired 
portion of their lease so that its expiration coincided with 
their lease with the owner of 520 10th Street, N. W. The 
Dieners were to receive as rent the sum of $90,292 payable 
at the rate of $916.87 per month for 92 months. This gives 
the Dieners, who are now the landlords of both the plain¬ 
tiff and defendants, a substantial financial interest in de¬ 
fendants’ business. 

Creation and exclusive use of plaintiff’s trade names. 

Beginning in the latter part of September, 1948, when 
television became a factor in the appliance business, plain¬ 
tiff began an advertising campaign to have his business 
become known by the trade name of “Television Center” 
in addition to the trade name of “Electrical Center” that 
he had been using exclusively and continuously since 1937. 
From September, 1948, up to the time of trial, plaintiff 
had been advertising and using the name ‘ ‘ Television Cen¬ 
ter” in conjunction with his place of business. Plaintiff 
did $650,000 a year business and spent approximately 
$30,000 per year on advertising. Plaintiff was the only one 
in the District of Columbia that used the name “Television 
Center” in connection with his business. It is true that 
after the suit was filed it was discovered that one other 
business in the District of Columbia was using inside of 
its store a sign having on it “Television Center of Wash¬ 
ington” but that was promptly removed when plaintiff 
learned of it and made representations to the owner of the 
business. It also may be true, as defendant contended 
that some one in Alexandria, Virginia, uses the name 
“Television Center” but this is outside the District of Co¬ 
lumbia and outside the jurisdiction of this Court, and 
neither such person in Alexandria, Virginia, nor the Wash¬ 
ington business that had the sign in its store, ever adver¬ 
tised such name to the general public. 
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The plaintiff has earned a good reputation and created 
a valuable asset under the trade names “Electrical Center’’ 
and “Television Center”, which he used exclusively in the 
District of Columbia until the appearance of the defendants 
on the scene. 

Defendants put on notice. 

Out of a clear sky the plaintiff on February 1, 1950, re¬ 
ceived from the Hamilton National Bank a letter addressed 
to one Wagner at the “Electrical Center” at 520 10th 
Street, N. W. Plaintiff, being the only person using the 
name “Electrical Center,” opened said letter and found 
that the bank was congratulating Mr. Wagner on the open¬ 
ing of a bank account in the name of “Television Center”, i 
Two or three days later the defendants put up a temporary 
sign on 520 10th Street, 3 doors from his store at 514, 8 
doors from his shop at 504, and the next block from his 
new store at 414, announcing the opening of “Television 
Center” about February 15, 1950. A day or so after the 
sign went up, the plaintiff met Mr. Weiner, the president 
of defendant corporation, congratulated him on the open¬ 
ing of a new business, but objected to his use of the name 
“Television Center” as plaintiff was then using it, and 
claimed it as his exclusive property. The defendant’s re¬ 
ply, according to the plaintiff, was that he had already con¬ 
sulted a lawyer about it and had been advised that he had 
a right to use it. The defendant corroborates this visit 
and discussion but says he told him he was going to use it 
anyhow, regardless of plaintiff’s objections. And use it 
defendants did, notwithstanding a warning letter from 
plaintiff’s counsel, until enjoined by the Court. 

Wilfulness and fraud of defendants. 

At this juncture defendants had practically no invest¬ 
ment in the name “Television Center” and their continued 
attempt to use it until enjoined is a clear indication of their 
wilfulness. Their wilfulness is epitomized by changing 
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their name from “Television Unlimited ,, , which they used 
until the final decree, to “Television Center” immediately 
thereafter. 

That defendants are actually confusing the general pub¬ 
lic, as well as deliberately trying to confuse customers of 
the plaintiff is established by the affidavit of Mrs. Fanelli 
who went into defendants’ premises looking for the plain¬ 
tiff and was misled into dealing with them. Her credit was 
turned down by them, notwithstanding that it was satisfac¬ 
tory to the plaintiff, with whom she had dealt for many 
years. 

From the extensive volume of advertising by the plain¬ 
tiff for a period of approximately 16 months before defen¬ 
dants decided upon the name “Television Center” it is in¬ 
credible for the individual defendants, who were in a simi¬ 
lar business for many years, and who claim to have kept 
abreast of competitors’ advertisements, not to have seen 
plaintiff’s use of the name “Television Center” in his ads. 

Defendants’ active fraud and lack of good faith is fur¬ 
ther shown by their verified counter-claim where they claim 
the name “Television Center” is their sole and separate 
property (J. A. 14). 

The adoption by defendant of plaintiff’s trade name or 
nickname or similar confusing name is fraudulent and war¬ 
rants an injunction. 

See authorities in Section IX of this argument. 

n. 

Positive uncontradicted evidence must be given weight. 

The uncontradicted testimony of the plaintiff and the 
two advertising experts and the exhibits in evidence, proved 
conclusively that the plaintiff had used the name “Tele¬ 
vision Center” for a sufficient length of time and had used 
sufficient advertisement to identify the name “Television 
Center” in the public mind exclusively as plaintiff’s place 
of business. Plaintiff’s expenditure of $30,000 per year 
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for advertising, at least 90% of which carried the “Tele¬ 
vision Center’’ name for a period of 16 months prior to 
defendants’ use of same, was sufficient use by the plaintiff 
to have such name become his trade name, as well as “Elec¬ 
trical Center.” 

The Trial Court had no right to disregard the testimony 
of the two advertising experts that the advertising done by 
plaintiff was in sufficient quantity to establish in the pub¬ 
lic’s mind “Television Center” as the name of plaintiff’s 
place of business prior to its use by the defendants. The 
best and sometimes the only way to prove certain things is 
by the opinion of experts in the field. Carson v. Jackson, 
(Proper practice of medicine) 52 App. D.C. 51, 281 F. 411; 
Ennis v. Smith (Unwritten foreign laws), 55 U.S. (14 How.) 
400, 14 L. Ed. 472. W. B. Moses <& Sons v. Lockwood, 
(Rental value of automobile) 54 App. D.C. 115, 295 F. 936, 
33 ALE 1467. 

A court is not at liberty to disregard positive testimony, 
uncontradicted and not inherently improbable. Stone v. 
Stone, 78 U.S. App. D.C. 5, 136 F. 2d 761, Bijur v. Bendix, 
52 App. D.C. 240, 285 F. 974, Lautenschiager v. Glass, 47 
App. D.C. 443, Storck v. Reichheim, 44 App. D.C. 438 

Plaintiff may have several trade names. 

One place of business may be known by several names 
R. H. Macy <& Co. v. Macy’s Drug Store, 84 Fed. 2d 387. 


m. 

Trial Court’s conclusion of law required defendants to be 

enjoined. 

If the name “Television Center” is misleading to the 
general public and unfair to competition, as stated in Con¬ 
clusion of Law No. 1 (J. A. 19), then the defendants should 
have been enjoined from using it because the plaintiff as 
one of defendant’s competitors would be injured, as well as 
the general public. 
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However, plaintiff believes the Court erred in such Con¬ 
clusion of Law for the reason hereinafter set forth. 


IV. 

Not against public policy for trade name to brag. 

It is not against public policy for a person to adopt a 
name indicating he is superior to any other dealer or that 
he is the biggest dog in the pool, which is the fundamental 
reason advanced by the Trial Court for not giving the plain¬ 
tiff relief (J. A. 26-7, 28-9, 70, 72, 73, 75). 

There are many businesses and products called by trade 
names and trade-marks which indicate superiority or loca¬ 
tion, such as, “Beats-all” (pencils) American Lead Pencil 
Co. v. Gottlieb & Sons, 181 F. 178; “Best” (flour) and 
“Champion” (cigars) Hemmeter Cigar Co. v. Congress 
Cigar Co., Inc., 118 F. 2d 64; “Champion” (spark plugs) 
Federal Trade Commission v. Real Products Corp, 90 F. 
2d 617, 88 F. 2d 970; “Wizard” and “Miracle” (arch sup¬ 
porters) Black v. Jung Arch Brace Co., 300 F. 308, Cer¬ 
tiorari denied 45 S. Ct. 99; 266 U.S. 620; “Premier” 
(vacuum cleaners) Green v. Electric Vacuum Cleaners, 
132 F. 2d 312, certiorari dismissed 319 U.S. 777; “Superb” 
(shoe polish) Whittemore Bros. Corps, v. Ramsey, 300 F. 
576. 

Restatement of the Law of Torts, Volume III, Section 
749, discussing misrepresentation of first user by bragging, 
as a defense by an infringer states, 

“The rule stated in this Section allows a tolerance for 
exaggeration, puffing and suggestion in the marketing of 
goods or services. Purchasers are accustomed to some ex¬ 
aggeration in the claims which sellers make for their goods. 
The rule does not curtail the real or feigned enthusiasm 
of sellers. It does not condemn misrepresentations which 
are not generally regarded as material by prospective pur¬ 
chasers and do not violate a relevant public policy. To 
come within the rule the misrepresentation must relate to 
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matters of substantial importance, that is, matters in which 
prospective purchasers are interested/ ’ 

The plaintiff has no objection to defendants bragging 
about their business by use of a name. But plaintiff insists 
defendants use a name which will not confuse the public 
with his established business. 

Findings induced by erroneous view of the law and not 
supported by evidence. 

There was no evidence to support the Trial Court’s Com 
elusion of Law No. 2 that plaintiff had not used “Television 
Center” in such manner as to acquire a secondary mean¬ 
ing or that his use was not consistent, continuous, or ex¬ 
clusive over a sufficient period of time to create a second¬ 
ary meaning to the general public. 

As the Trial Court’s Findings of Fact were induced by 
an erroneous view of the law and there was no substantia! 
evidence to support such findings, this Court should set 
them aside. Cleo Syrup Corp. v. Coca Cola Co., 139 F. 2d 
416, 150 ALR 1078. 


V. 

Defendants’ use of “Television Center” infringes on plain¬ 
tiff’s trade name of “Electrical Center.” 

Defendants’ verified answer (3rd defense, J. A. 10) con¬ 
cedes that plaintiff’s trade name is “Electrical Center.” 
Several times during the trial defendants made the same 
concession (J. A. 23, 34). 

Even if plaintiff had not used the name “Television Cen¬ 
ter” exclusively, long enough to acquire a secondary mean¬ 
ing, the defendants should be enjoined from using such 
name as it infringes on plaintiff’s established trade name 
of “Electrical Center”. Even defendants’ bank confused 
the name of defendants with that of the plaintiff (Plain¬ 
tiff’s Exhibit No. 6) (J. A. 77-8). The combination of the 
10th Street address with “Center” for an electrical appli- 


20 


ance such as “Television” means the plaintiff’s place of 
business to the general public. 

A mere comparison of the two names must lead to the 
conclusion that two persons in the same television and 
other electric appliances business, in such close proximity, 
will cause confusion in the trade and mislead the general 
public. As between these two names, the common out¬ 
standing characteristic is the word “Center” and defen¬ 
dants’ stubborn insistence on using the word “Center” in¬ 
dicates their fraudulent purpose. 

Following the preliminary injunction they opened their 
business as “Television Unlimited”, to which plaintiff had 
no objection. However, a few days following the over¬ 
ruling of plaintiff’s motion to vacate judgment, etc., the 
defendants replaced their name “Television Unlimited” 
with “Television Center” for the obvious purpose of con¬ 
fusing the public and attempting to get a free ride at plain¬ 
tiff’s expense. Otherwise, it would seem preposterous 
that a person just going into business would knowingly se¬ 
lect a name to which it could never acquire an exclusive 
right, and in which it had little or no investment. 

In the case of Panitz et al v. University Clothes, Inc., 59 
App. D.C. 299, 49 F. (2d) 811, this Court reversed the Trial 
Court’s dismissal of a complaint for an injunction against 
the use of plaintiff’s name “University Shop” by defen¬ 
dant using the name “University Clothes, Inc.”. This 
Court said: 

“In our view, a mere ocular examination of the two 
marks leads to the conclusion that, being devoted to 
goods of the same descriptive properties, they are suf¬ 
ficiently alike to cause confusion in trade and deceive 
purchasers, within the meaning of the rule announced 
in Guggenheim v. Cantrell & Cochrane, 56 App. D. C. 
100, 10 F. (2d) 895; Lambert Pharm. Co. v. Mentho- 
Listine Chem. Co., 47 App. D. C. 197; and Sweet Six¬ 
teen Co. v. Sweet “16” Shop (C.C.A.) 15 F. (2d) 920. 
The distinguishing and most striking feature of each 
mark is the word “University”. As we said in Car¬ 
mel Wine Co. v. California Winery, 38 App. D. C. 1, 
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3, “it goes without saying that one has no right to inL 
corporate the mark of another as an essential featur^ 
of his mark. Such a practice would lead to no end of 
confusion, and deprive the owner of a mark of the just 
protection which the law accords him. ,, 

VI. 

It is unfair to expose plaintiff’s reputation and good will to 
defendants’ business methods. 

The plaintiff is being subjected to a real liability and 
not an apparent one by defendants’ use of the name “Tele¬ 
vision Center”. It is very difficult to obtain evidence that 
plaintiff’s customers and the general public, mistakenly go 
into defendants’ premises believing they are in plaintiff’s 
place of business. Mrs. Fanelli’s experience came to plain¬ 
tiff’s attention and she was willing to make the affidavit 
which is in the case (J. A. 21). However, there are others 
who would not make affidavits, and in addition there is the 
likelihood that there are many others in the same situation 
that the plaintiff does not know about and the plaintiff is 
entitled to protection in order to avoid such conditions. 

. VII. 

Actual deceit, fraud or evil intent is not necessary. 

Nor exclusive right to name. 

Even though plaintiff failed to prove that anyone had 
been actually deceived by the defendants, or that defendants 
had a fraudulent or evil intent, or that plaintiff had an ex¬ 
clusive right to the names in question, the defendants still 
should have been enjoined. 

Where defendants refuse on notice to cease use of a 
name, the natural and probable result of which would bp 
to deceive the public or to palm off their goods as those of 
the plaintiff, fraudulent intent will be presumed. Queety 
Mfg. Co. v. Isaac Ginsburg & Bros., 25 F. (2d) 384, Interna¬ 
tional Silver Co. v. William H. Rogers Corp., 67 N. J. Eq. 
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646; 60 A. 187, 110 Am. St. Rep. 506, 3 Ann. Cas. 804, 
Champion Spark Plug Co. v. Sanders, 331 U.S. 125, 91 L. 
Ed. 1386, 67 S. Ct. 1136. 

It is sufficient to show such deception will be the natural 
and probable result of defendants’ acts. Id. 

See authorities in Section IX of this argument under Un¬ 
fair Competition. 


vra. 

No evidence of damage to defendants. 

The only evidence of monetary damage suffered by the 
defendants was stricken out by the Trial Court because it 
was based on defendants’ erroneous claim that the injunc¬ 
tion prohibited them from opening their place of business. 
When this evidence was stricken, there was nothing on 
which the Court could base a damage award of $200 to the 
defendant corporation. Cleo Syrup Corp. v. Coca Cola Co., 
supra. 

IX. 

Trade names. Secondary meaning. Infringement. 

The Trial Court’s ruling that the words “Television 
Center” are not susceptible of exclusive appropriation as 
a trade name is erroneous (J. A. 192). The Court had the 
idea that no one may by any amount or kind of use or under 
any circumstances acquire any rights in a name containing 
the word “Center” that a Court would protect (J. A. 26-7). 

While plaintiff has not located a case involving the word 
“Center” there are many analagous cases holding that such 
generic words may become trade names and even where 
they may not become trade names they are protected un¬ 
der the broader law of unfair competition. 

The case of Electric Supply Company v. Hess et ux, 739 
Wash. 20; 245 P. 27, seems directly in point to the case at 
bar. That case involved an action by the “Electric Supply 
Company”, a corporation, against Hess and his wife to 
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restrain the defendants from using the name 1 ‘Electric 
Service Company” in defendants’ business. The trial 
court denied relief. The appellate court reversed with di¬ 
rections to the lower court to enter a judgment for £ 
plaintiff. The court said.: 

“• * * Both concerns were engaged in essentially 
the same kind of business—that is, electrical wiring 
the sale of electrical supplies and merchandise and 
electrical fixtures, apparatus and appliances. * * P 
Upon learning that respondent intended to use such 
name the appellant’s president interviewed Mr. Hess, 
suggested the necessary confusion and trouble th|e 
similarity of the business names would cause, and re¬ 
quested that respondent use some other business name. 
• • * Later on he declared he would not change his 


name 


• • • »» 


Suit was filed a few months thereafter and the court de¬ 
tailed the confusion that resulted in the few months prior 
to bringing suit. It then said: 

“The names Electric Supply Company” and “Elec¬ 
tric Service Company” are very much alike, especially 
if we consider that matter from the viewpoint of the 
nature of the business these parties are engaged in 
• * * and the fact that they are dealing with the gen¬ 
eral public. * * • That combination of words in that 
locality means the business conducted by the appellant 
corporation. The words employed for that purpos^ 
are common ones, and in a way may be said to belon 
to the general public. They are, as the writers sa] 
publici juris—common, descriptive, generic words, i 
the use of which appellant is not entitled to protection 
primarily, but only in the event that by the use of the: 
they have acquired a secondary meaning as that ter: 
is known in this branch of the law, discussed by respe 
tive counsel in this case. The doctrine is not abstrus 
or complicated, though its application may sometime 
be difficult. Nims, Unfair Competition and Tradej 
Marks (2d Ed.) discussing this subject, employs the 
very common understandable saying at section 37, 
p. 67; ‘Secondary meaning is association, nothing 
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more.’ That is, that the words, though primarily be¬ 
longing to the public, have been associated with one’s 
business in such a way and for such length of time that 
they are generally understood by the public as re¬ 
ferring to that one’s business. In this connection an¬ 
other rule must be kept in mind, as mentioned in Rosen- 
burg v. Fremont Undertaking Co., 114P.886,63Wash. 
52: ‘Nor need one trade-name, in order to be an in¬ 
fringement upon another, be exactly like it in form and 
sound. It is enough if the one so far resembles the 
other as to deceive persons of ordinary caution into 
the belief that they are dealing with the one concern 
when they use the name of the other.’ * * •” 

The following comments of the Court below when this 
case was cited to it by plaintiff seem unjustified as the opin¬ 
ion is an excellent and rather scholarly discussion of a dif¬ 
ficult subject (J. A. 73-4): 

“The Court: When I read that case, I thought 
they must have bought the judge. 

Mr. Friedman: In that case, Your Honor — 

The Court : I would not follow a case like that. Do 
not cite that case to me. That is just ridiculous. 

Mr. Friedman : They did not buy the judge. 

The Court: Of course, I do not suppose they did 
buy him. The insane hospital would have been the 
best place for him. 

Mr. Friedman: The trial court agreed that it was 
not usable. 

The Court: They had some sense. 

Mr. Friedman : The Court of Appeals reversed 
them.” 

In the case at bar, even if “Television Center” is not 
in itself plaintiff’s trade name, the use by defendants of 
such name in the same business would be confusing with 
“Electrical Center” (which both the Trial Court and de¬ 
fendants concede is plaintiff’s trade name) in such close 
proximity to plaintiff’s place of business. 

The subject matter involved has been the subject of a 
tremendous number of cases. Some of the decisions have 
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been confusing, for while saying that the law concerning 
trade-marks, trade-names and unfair competition are sub¬ 
stantially the same, they fail to differentiate between a 
generic term that may be used and protected as a trade 
name, even though it could not be used as a trade mark. 

Restatement of the Law of Torts, Volume III. 

Volume III of the Restatement of the Law of Torts dis¬ 
cusses the injustice of passing off goods or services as 
some one else’s as an unfair practice at pages 535 to 542 
and the subject of trade names in the following sections: 

Section 715d, states that “descriptive and generic words 
and personal and geographical names, though inappropri¬ 
ate for adoption as trade-marks, may, however, become 
trade names. • * •” 

Section 716, Comment a, comparing trade-marks and 
trade names says “A designation becomes a trade-mark as 
soon as it is adopted and used as a trade-mark; it is a trade¬ 
mark before as well as after it has acquired a market repu¬ 
tation. But a designation is not a trade name until it has 
in fact become in the market the name for goods or services 
coming from or through a particular source or the name for 
a particular business. This special significance, once ac¬ 
quired, is thereafter its primary meaning in the market, 
though lexicographically it may have an earlier, different 
meaning. Therefore, a designation may become a trade 
name though in its original meaning it is simply a descrip¬ 
tive term or a geographical or personal name. * * *” A 
trade-mark must be affixed to the goods, “but there is no re¬ 
quirement of affixation with reference to trade names.” 

Section 716b, says this “special significance * * * is cus¬ 
tomarily referred to as the “secondary meaning,” of the 
designation. The phrase “secondary meaning” as thus used, 
does not mean a subordinate or rare significance. It means 
rather a subsequent significance added to the previous mean¬ 
ing of the designation and becoming in the market its 
usual and primary significance. 
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“* * * No particular period of use is required. In some 
cases the special significance is not acquired even after an 
extended period of use; in other it is acquired after a brief 
period. The issue in each case is whether or not in fact a 
substantial number of present or prospective purchasers 
understand the designation, when used in connection with 
goods, services or a business, not in its primary lexicogra¬ 
phical sense, but as referring to a particular person or asso¬ 
ciation. * * •” 

Section 716. Comment c. “Nicknames. A designation 
may become a person’s trade name even though not initially 
adopted by him to denominate his goods. If the purchasers 
of goods generally use a designation for the goods of one 
person, whether his identity is known to them or not, the 
designation become denominative of his goods and is a 
trade name. Thus nicknames which have acquired a prin¬ 
cipal significance as appellatives for the goods marketed 
by particular persons may be trade names even though such 
persons continue to use the original names which they 
adopted for the goods, and even though such original names 
are trade-marks.” 

Section 717a. Is excellent discussion of general rights to 
protection against infringement of both trade-marks and 
trade names. 

Section 721f. “Descriptive designations becoming trade 
names. As in the case of geographical names, designations 
initially of the kind stated in this Section may become trade 
names.” 

Section 724a. “The component elements which cannot of 
themselves be trade-marks may, however, become trade 
names; * * * and *** protected * • 

Section 726. Public Policy. “A designation cannot be a 
trade-mark or trade name if it is scandalous or indecent, or 
otherwise violates a defined public policy.” 

Section 728. Comment a. “Likelihood of confusion. The 
ultimate test of whether or not there is a confusing simi- 
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larity between a designation and a trade-mark or trade 
name which it is alleged to infringe is the effect in the 
market in which they are used. In some cases the probable 
effect can be determined by a mere comparison of the desig¬ 
nation with the trade-mark or trade name. * * * In any 
event, the issue is whether an appreciable number of pros¬ 
pective purchasers of the goods or services in connection 
with which the designation and the trade-mark or trade 
name are used are likely to regard them as indicating the 
same source.” 

Section 728. Comment b. States they need not be exactly 
alike. 

Section 728. Comment c. States a substantial similarity 
is all that is necessary. 

Section 729f. Intent of actor. Where actor is familiar 
with trade name, “his denial that his conduct was likely to 
achieve the result intended by him will ordinarily bear little 
weight.” 

Section 730a. “* * * Thus one’s interest in a trademark 
or trade name is protected against being subjected to the 

hazards of another’s business.” 

• . 

Section 731. Comment g. Likelihood of misleading pros¬ 
pective purchasers may be inferred more easily where actor 
knows of other’s trade name. 

Section 744a. Injunction usual relief granted, 
b. Fraud not a requisite. 

Section 749. Bragging allowed, (quoted page 18, supra). 

(Emphasis supplied.) 

“Mayflower” may be appropriated exclusively. 

Notwithstanding the Trial Court’s belief to the contrary 
(J. A. 22-3) this Court has held the word “Mayflower” is 
susceptible of exclusive appropriation not only as a trade 
name but as a trade-mark, which is in a much more re- 
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stricted area. Kushner and Gellman v. Mayflower Worsted 
Company, 56 App. D. C. 165,11 F. 2d 462. 

Unfair competition. 

The law of unfair competition is broader than the law 
of trade-marks and trade names. 

The essence of the wrong consists in the sale of goods 
of one vendor for those of another. Hanover Star Milling 
Co. v. Metcalf, 240 U. S. 403, 412, 413, 36 S. Ct. 357, 360, 
Stork Restaurant v. Sahati, 166 F. 2d 348, 354-357 (CAA 
9, 1948). 

In the Hanover case, supra, the Supreme Court said: 

“In the ordinary case of parties competing under the 
same mark in the same market, it is correct to say 
that prior appropriation settles the question.” 

Whether the plaintiff can or cannot appropriate the name 
“Television Center’* exclusively, the use by defendants of 
such name is a bald attempt to palm off its goods and busi¬ 
ness on the general public as that of the plaintiff and is 
an attempt to get a free ride at plaintiff’s expense. It is 
a vile form of unfair competition and defendants should be 
enjoined from its use. The defendants had the whole dic¬ 
tionary full of other words that would serve their honest 
purposes just as well as plaintiff’s name. 

Even if words are common property they may not be 
used by the later competitor so as to render it probable 
they will mislead persons possessing ordinary powers of 
perception. National Cigar Stands Co. v. Frismuth Bro. 
and Company, 54 App. D. C. 275, 297 F. 348. In the case 
at bar it is more than probable, the uncontradicted evidence 
shows it is actual. 

This problem was discussed by this Court in the case of 
Lawyers Title Insurance Co. v. Lawyers Title Insurance 
Corp., 71 App. D. C. 120, 128, 109 F. 2d 35, 43, where a 
selective clientele was involved as distinguished from the 
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general public involved in the case at bar. This Court at 
page 128 said: 

“The question remains whether, on principles of unfair 
trade, defendant’s use of its name in the District should 
be enjoined at plaintiff’s suit. Generally the prior ap- 
propriator may enjoin use of an identical name by a 
subsequent arrival. Normally the latter seeks an un¬ 
fair advantage, a “free ride” on another’s established 
good will; he is subjectively guilty and objectively de¬ 
ceptive. Usually his only purpose is to create con¬ 
fusion as to source, and benefit by it. Ordinarily any 
other name would serve as well, except to deceive. In 
such circumstances little evidence of injury, actual or 
probable, is needed—the mere identity makes it prac¬ 
tically inevitable. From this fact comes the idea that 
a conclusive presumption of unfairness and injury 
exists. On such facts the presumption should be con¬ 
clusive. Fair trade protection requires it.” 

The fact that others use the same name confers no right 
on the defendant. It is unfair competition if defendant’s 
subsequent use of the name will confuse the public or injure 
the plaintiff. Purcell v. Summers, 145 F. 2d 979, 988. 

Where the name of the subsequent user may be confusing 
to the public the subsequent user is enjoined. William 
Waltke and Company v. George H. Schafer and Company, 
49 App. D. C. 254, 256; 263 F. 650; Asbestone Co. v. Philip 
Carey Manufacturing Company, 41 App. D. C. 507, 509-510. 

Even though it is accidental that defendants used a sim¬ 
ilar name if there is a reasonable probability or likelihood 
of confusion that is sufficient for relief. 

All doubts must be resolved against subsequent users 
of the name in question. California Packing Corporation 
v. Price-Booker Manufacturing Company, 52 App. D. C. 
259, 261; 285 F. 993; William Waltke and Company v. 
George H. Schafer and Company, supra; Lambert Pharma- 
cal Company v. Mentho-Listine Chemical Company, supra. 

Plaintiff is entitled to have defendants enjoined from 
the use of the name Television Center because of plaintiff’s 
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prior use of the name Television Center in connection with 
his business, otherwise, the defendants’ use of such name 
implies a connection with plaintiff who should not have his 
reputation and good will exposed to the hazards of defen¬ 
dants’ manner of conducting their business. Triangle Pub¬ 
lications v. Rohrlich, 167 F. 2d 969, 972; Stork Restaurant 
v. Sahati, supra. 

It is an unfair trade practice for the defendants to use 
a name similar to the plaintiff’s trade name or nickname 
as it unfairly takes advantage of the reputation and good 
will which the plaintiff has established by use and wide 
advertising and the courts enjoin such use. Guggenheim v. 
Cantrell & Cochrane, supra; National Cigar Stands Com¬ 
pany v. Frismuth Bro. and Company, supra; R. H. Macy 
and Co. v. Macy’s Drug Store, supra; Lawyers Title Insur¬ 
ance Company v. Lawyers Title Insurance Corporation, 
supra. 

Defendants’ use of the name “Television Center” was 
not and is not essential to the successful operation of their 
business, they have no investment in the name, and their 
use of the name is fraudulent as to the plaintiff and should 
be enjoined for that reason, if no other. 

In Guggenheim v. Cantrell <& Cochrane, supra, the court 
in enjoining the defendants said that points of similarity 
rather than differences should be examined. If the name is 
sufficiently similar to be likely to be confused or mislead 
those using ordinary discrimination, it may not be used. 

In Lambert Pharmacol Company v. Mentho-Listine 
Chemical Company, supra, in reversing the decision of the 
Commissioner of Patents, which allowed the name Mentho- 
Listine to be filed as a trade-mark, the court held that 
“Mentho-Listine” as applied to a mouth wash and tooth 
powders is so deceptively similar to “Listerine” as not to 
be registerable, and the public should be protected. This 
Court said: 

“others in making up their arbitrary names should so 

certainly keep away from his customers as to raise no 
question”. 
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Three leading cases. 

In the case of Dymerd v. Lewis, 144 Iowa 509; 123 N. W. 
244; 26 LRA (N. S.) 73, the plaintiff began business as the 
“Robe & Tanning Company” in a suburb of Sioux City. 
He conducted bis correspondence, kept his bank account 
and did most of bis advertising in that name, but shortly 
after beginning business letters, orders and consignments 
began coming to him addressed “Sioux City Robe & Tan¬ 
ning Company” and have continued ever since. The defend¬ 
ant incorporated a business known as 11 Sioux City Robe & 
Tanning Company”. The trial court enjoined the defen¬ 
dant from engaging in the same kind of business under that 
name. This was affirmed on appeal, the court bolding that 
the use of these names “by different concerns would in all 
probability lead to confusion in the transaction of their 
business, and this is one of the principal grounds on which 
equity interferes. Were the names entirely distinct, proba¬ 
bly he would be entitled to the protection of but one. • • * 
Indeed, it is immaterial by what means a trader’s goods or 
business are identified, whether by personal description or 
by geographical name in connection with other words, for 
if it appear that the means adopted perform the function of 
identification, imitation of the identifying element by a 
rival trader under such circumstances as to render decep¬ 
tion of those who deal with him a probable consequence will 
be enjoined. • • • 

“Consequently unfair competition is distinguished from 
trade-mark cases in this: That it does not necessarily in¬ 
volve the question of the exclusive right of another to use 
the name, symbol, or device. A word may not be capable of 
becoming an arbitrary trade-mark, and yet there may be 
an unfair use of the word which will constitute unfair trade. 
The whole doctrine is based upon the theory of protection 
to the public whose rights are infringed or jeopardized by 
confusion of goods produced by unfair methods of trade, 
as well as upon the right of the complainant to enjoy the 
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good will of a trade built up through his efforts and sought 
to be taken from him by unfair methods. * * * 

“When the word is incapable of becoming a valid trade¬ 
mark, because descriptive or geographical, yet has by use 
come to stand for a particular maker or vendor, its use by 
another in this secondary sense will be restrained as unfair 
and fraudulent competition, and its use in its primary or 
common sense confined in such a way as will prevent a prob¬ 
able deceit by enabling one maker or vendor to sell his arti¬ 
cle as the product of another. * * # 

“The right to be protected in the use of a geographical 
or descriptive name does not depend upon a proprietary 
right therein or an exclusive right to its use. It is enough 
if such name or description is so employed in connection 
wth other words of designation as to particularly identify 
the manufacturer or tradesman or his business. When thus 
identified, and, through advertising or long application, a 
business has been established under that name, another will 
not be permitted to pirate upon the good will of the pro¬ 
prietor’s customers and patrons by sailing under his flag 1 
Without his authority or consent. * • •” (Emphasis sup¬ 
plied.) 

In the case of American Waltham Watch Co. v. 17. S. 
Watch Co., 173 Mass. 85; 53 N. E. 141; 43 L. R. A. 826, 
the principles involved in unfair trade practices and trade 
names were tersely summarized by Mr. Justice Holmes. 
The defendant was enjoined from placing “Waltham” or 
“Waltham, Mass.,” on its watch plates notwithstanding that 
it manufactured them in Waltham, Mass. The court said: 

“It is desirable that the plaintiff should not lose custom 
by reason of the public mistaking another manufacturer 
for it. It is desirable that the defendant should be free to 
manufacture watches at Waltham, and to tell the world that 
it does so. The two desirata cannot both be had to their 
full extent, and we have to fix the boundaries the best we 
can. On the one hand, the defendant must be allowed to 
accomplish its desideratum in some way whatever the loss 
to the plaintiff. On the other, we think the cases show that 
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the defendant fairly may be required to avoid deceiving the 
public to the plaintiff’s harm so far as is practicable in a 
commercial sense. It is true that a man can not appropriate 
a geographical name; but neither can he a color, or any 
part of the English language, or even a proper name, to 
the exclusion of others whose names are like his. Yet a 
color in connection with a sufficiently complex combination 
of other things may be recognized as saying so circumstan¬ 
tially that the defendant’s goods are the plaintiff’s as to 
pass the injunction line. (Citing case). So, although the 
plaintiff has no copyright on the dictionary, or any part of 
it, he can exclude a defendant from a part of the free field 
of the English language, even from the mere use of generic 
words, unqualified and unexplained, when they would mis¬ 
lead the plaintiff’s customers to another shop. (Citing case.) 
So, the name of a person may become so associated with 
his goods that one of the same name coming into the busi¬ 
ness later will not be allowed to use even his own name 
without distinguishing his wares. (Citing cases.) And so, 
we doubt not, may a geographical name acquire a similar 
association with a similar effect. (Citing case.) Whatever 
might have been the doubts some years ago, we think that 
now it is pretty well settled that the plaintiff, merely on the 
strength of having been first in the field may put later 
comers to the trouble of taking such reasonable precautions 
as are commercially practicable to prevent their lawful 
names and advertisements from deceitfully diverting the 
plaintiff’s custom.” (Emphasis supplied.) 

In Viano v. Baccigalupo, 183 Mass. 160; 67 N. E. 641 the 
plaintiff had been carrying on his business on Fulton Street 
under the name of “Boston Peanut Roasting Company” 
when defendant opened his business a little further down 
on the same street under the name “Boston Trade Peanut 
Roasting Company”. The defendant was enjoined from 
using that name, the court saying: 

“The defendant has a right to carry on his business of 
roasting peanuts for the trade, and to carry it on in Fulton 
Street in Boston, and to advertise that he is doing so; but 
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he has no right in making these advertisements to steal the 
good will attached to plaintiff’s personality—the benefit of 
the public’s desire to have their peanuts roasted by the 
plaintiff. • • • 

“In the case at bar the plaintiff’s right to protection 
does not depend on the defendant’s having adopted a simi¬ 
lar single word alone, but on the combination adopted by 
the defendant of the business name of “Boston Trade Pea¬ 
nut Roasting Company”, a name almost identical with the 
plaintiff’s name of “Boston Peanut Roasting Company”, 
together with the fact that the business done by the defen¬ 
dant is identically the same, and that the defendant has 
selected a place of business, not only in the same city, but 
on the same street. That justifies a finding that the action 
of the defendant is calculated to induce the public to trade 
with the defendant, under the belief that it was trading 
with the plaintiff.” (Emphasis supplied.) 

Punitive Damages. 

Defendants’ continued use of the name “Television Cen¬ 
ter” after being notified by the plaintiff was deliberate, 
wilful and fraudulent and therefore plaintiff is entitled to 
punitive damages, 2 Nims (1947) (Fourth Edition 1330, 
1337,1344-48); Wardman-Justice Motors v. Petrie , 59 App. 
D. C. 262, 265-6; 39 F. 2d 512 (1930). 

CONCLUSION. 

It is respectfully urged that the final judgment of the 
Trial Court be reversed and that it be directed to enter 
a permanent restraining order enjoining the defendants 
from using the name “Television Center”, and assess puni¬ 
tive as well as compensatory damages against the de¬ 
fendants. 

Respectfully submitted, 

Harry Friedman, 

Attorney for Appellant. 

1025 Vermont Avenue, N. W. 

Washington 5, D. C. 
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v. 

TELEVISION CENTER, INC., a foreign Corporation, 
Bernard B. Weiner, David H. Pincus, Benjamin Wag¬ 
ner, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


JOINT APPENDIX. 


2 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

166 Filed Feb 14 1950 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 726-50 

Albert A. Schwartz, trading as the “Electrical Center” 
and “Television Center”, 514 10th Street, N.W., and 
414 10th Street, N.W., Plaintiff , 

v. 

1. Television Center, Inc., a foreign corporation, 

2. Bernard B. Weiner, 

3. David H. Pincus, 

4. Benjamin Wagner, 520 10th Street, N.W., 

Defendants. 

Complaint. 

(For damages and preliminary and permanent injunction to 
prevent unfair competition and unfair use of trade name) 

1. This Court has jurisdiction by reason of Sections 101, 
305 and 306 of Title 11 of the 1940 District of Columbia 
Code. The amount involved exceeds $3,000. 

2. Plaintiff and individual defendants are citizens and 
residents of the District of Columbia. “Television Center, 
Inc.” is a recently organized foreign corporation. 

3. Plaintiff has since March 1, 1937, been the owner of a 
business servicing, selling, repairing and maintaining elec¬ 
tric appliances and products and toys in the District of 
Columbia and originated the name “Electrical Center” as 
his trade name and has been using such trade name exclu¬ 
sively in and around the District of Columbia since said 
date. Approximately two years ago when television be¬ 
came a factor in the appliance market, plaintiff originated 
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the name 1 ‘Television Center’’ and since that time has been 
using said name exclusively in and around the District Of 
Columbia, and has become known as “Television Center”, 
as well as the “Electrical Center”, and he has expended 
many thousands of dollars in advertising said trade namejs 
in and around the District of Columbia and his said busi¬ 
ness has become well known by said trade names and said 
trade names has become a very valuable asset of 
167 the plaintiff by reason of such advertisement and 
exclusive use by the plaintiff. 

4. That for the past two years the plaintiff has displayed 
in all his advertising that the “Electrical Center” is “Tele¬ 
vision Center”. That for the week beginning January 9, 
1950 200 of the street cars in the District of Columbia boJe 
plaintiff’s advertisement that the “Electrical Center” is 
“Television Center” and was opening its new store at 414 
10th Street, N.W. That plaintiff has placed a sign on the 
front of his premises at 514 10th Street, N.W., advertising 
that “Television Center” was now located at 414 10th 
Street, N.W., and has become known exclusively by the 
name “Television Center” as well as “Electrical Center”. 

5. Plaintiff, under said trade names, has acquired an ex¬ 
cellent reputation and good will for service, sale, repair 
and maintenance of television and other electrical appli¬ 
ance and products and toys under said exclusive trade 
names. Plaintiff has done millions of dollars of business 
under his trade name. 

6. By reason of the foregoing the use of the words “Tele¬ 
vision Center” has become and is associated in the minds 
of the general public with the plaintiff’s business exclu¬ 
sively. 

7. By reason of the foregoing the plaintiff acquired and 
now has the exclusive right to the use of the words “Tele¬ 
vision Center” in connection with any business identified 
with the service, sale, repair or maintenance of television 
and other electric appliances and products and toys. 
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8. On or about February 1, 1950, plaintiff learned that 
a storeroom at 520 10th Street, N.W., owned by the same 
persons that owned plaintiff’s storeroom at 514 10th Street, 
N.W., was to be opened as a business for the service, sale, 
repair and maintenance of television and other electric ap¬ 
pliances and products and toys under the trade name of 
“Television Center” or “Television Center, Inc.”. The 
plaintiff further learned that the president of the defen¬ 
dant corporation is the brother-in-law of the owners 

168 of all of the stock of the corporation that owns 514 
10th Street, N.W., where plaintiff has conducted his 
business for approximately fifteen years, as well as the 
owner of 520 10th Street, N.W., and that all of the defen¬ 
dants have known for at least a period of two years that 
the plaintiff has been using the name “Television Center” 
in connection with his business. 

9. That on, to wit, February 4, 1950, the defendants 
placed a sign in the front of premises 52010th Street, N.W., 
advertising that “Television Center will open here on or 
about February 15, 1950”. That on, to wit, February 8, 
1950, the plaintiff spoke with defendant Bernard B. Weiner, 
who is the president of “Television Center, Inc.”, and pro¬ 
tested to him the proposed use by defendants of the words 
“Television Center”. That said defendant refused to ac¬ 
cede to plaintiff’s demand to not use the name “Television 
Center” as its trade name as it would confuse the public. 
Plaintiff thereupon consulted counsel and on February 10, 
1950 said counsel wrote to said defendant Bernard B. 
Weiner a letter, a copy of which is attached hereto marked 
Exhibit “A” and prayed to be read as a part hereof, in 
which he protested the use of said name “Television Cen¬ 
ter”. 

10. That on, to wit, the 13th day of February, 1950, coun¬ 
sel for said defendants telephoned plaintiff’s counsel and 
advised plaintiff’s counsel that notwithstanding plaintiff’s 
objections defendants would use the said name “Television 
Center” and “Television Center, Inc.”. 
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11. That said defendants have not yet opened for busi¬ 
ness but they are about to open their said business under ( 
the aforesaid name and are publicly identifying their pro¬ 
posed business with the name “Television Center”. 

12. As a result of the defendants’ use of the name “Tele- , 
vision Center”, plaintiff has received inquiries about him 
opening another branch store at defendants’ premises and 

has received mail addressed to defendants at “Tele- 
169 vision Center”. That each of the persons inquiring 
believe the plaintiff is about to open another branch 
store and the public is being and will be further misled by 
the defendants’ use of the words “Television Center”. 

13. Defendants’ use of the words “Television Center” 
in their trade name has deceived and misled, is unfairly 
calculated by the defendants to deceive and mislead, and 
unless enjoined will continue to deceive and mislead many 
members of the general public into believing or assuming 
that plaintiff owns, operates or is in some way connected 
or affiliated with the said defendants’ business. 

14. The defendants are using the name “Television Cen¬ 
ter” for the deliberate, wilful and fraudulent purpose of 
appropriating and trading upon the reputation and good 
will of plaintiff and of causing the general public in and 
near the District of Columbia to believe said defendants’ 
business is owned by, or affiliated with, or connected with 
plaintiff’s business and is unfair competition. 

15. The individual defendants have formed a corporation 
in a fraudulent effort to avoid individual responsibility for 
their acts. 

16. Said defendants have advertised that they are about 
to open a business in the District of Columbia at 520 10th 
Street, N.W., as “Television Center”. Defendants have 
placed a sign in their show window stating that they will 
open their business on or about February 15,1950. If said 
business is opened as proposed by said defendants, the 
plaintiff will suffer immediate and irreparable injuries, 
loss and damage, before notice can be served on said de¬ 
fendants, and a hearing had thereon. 
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Wherefore, plaintiff demands that: 

1. Defendants, Television Center, Inc., a corpora- 
170 tion, Bernard B. Weiner, David H. Pincus, and Ben¬ 
jamin Wagner, their agents, servants, employees 
and any one holding by or through them, be enjoined, tem¬ 
porarily and preliminarily during the pendency of this ac¬ 
tion, and permanently upon final hearing from using the 
words “Television Center” in their advertising or as a 
part of their name or business or in connection with their 
business. 

2. Defendants be required to pay plaintiff such damages 
as plaintiff has sustained in consequence of defendants’ ac¬ 
tions and conduct. 

3. Defendants be required to pay plaintiff punitive and 
exemplary damages of $25,000 and a reasonable attorney’s 
fee for bringing and maintaining this action. 

4. Defendants be required to pay all costs. 

5. And for such other and further relief as is just. 

Harry Friedman 
Attorney for Plaintiff 
1025 Vermont Avenue, N.W. 
Washington, D. C. 

National 4519 

District of Columbia, ss; 

Albert A. Schwartz, being first duly sworn on oath de¬ 
poses and says that he is the plaintiff in the above entitled 
case and that the statements made in said complaint here¬ 
inabove are true to the best of his knowledge and belief. 

Albert A. Schwartz 
Plaintiff 

Subscribed and sworn to before me this 14th day of Feb¬ 
ruary, 1949. 


Robert Fribush 
Notary Public, D. C. 
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171 EXHIBIT “A” 

February 10,1950 

Bernard B. Weiner, Esq. 

520 10th Street, N.W. 

Washington, D. C. 

Dear Mr. Weiner: 

This office represents Albert A. Schwartz, trading as the 
“Electrical Center’* and “Television Center” located at 
514 and 414 10th Street, N.W., Washington, D. C. 

We have been advised that you are the president and one 
of the organizers of a corporation known as “Television 
Center, Inc.”, recently formed, and that you propose open¬ 
ing a business at 520 10th Street, N.W., to be known as 
“Television Center”. 

You are advised that Mr. Schwartz has been trading as 
the “Electrical Center” and “Television Center” for more 
than two years and has acquired the exclusive right to the 
use of this trade name. We further understand that Mr. 
Schwartz has called this matter to your attention the early 
part of this week but that you persist in opening, using this 
name, notwithstanding Mr. Schwartz’ prior use and right 
to it. 

It appears reprehensible to us that you, as the brother- 
in-law of the Dieners, the owners of 514 10th Street, N.W., 
who are familiar with Mr. Schwartz’ use of the name of 
“Television Center”, would indulge in such an unfair 
trade practice. 

This is to give you one further opportunity to cease the 
use of the name “Television Center” or “Television Cen¬ 
ter, Inc.”. If we do not receive word from you by Monday, 
February 13, 1950, 2:00 p.m., that you have ceased using 
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these names, we will take court action against you and your 
associates, Mr. Pincus and Mr. Wagner. 

Respectfully, 

/s/ Harry Freedman 

ju 

special delivery 
registered return receipt 

• ••••••••• 

175 Filed Feb 23 1950 

Answer to Complaint and Counter-Claim. 

Come now the defendants, Television Center, Inc., a for¬ 
eign corporation, Bernard B. Weiner, David H. Pincus, and 
Benjamin Wagner, by their attorney, and for Answer to 
plaintiff’s Complaint, state as follows: 

first defense : 

Said complaint fails to state facts or a claim against de¬ 
fendants upon which relief can be granted. 

% 

SECOND defense: 

Defendants deny the material allegations of the com¬ 
plaint and demand strict proof thereof, although admitting 
that they are officers and stockholders of the corporation 
known as Television Center, Inc., which is a Delaware cor¬ 
poration, having been created and formed January 18,1950; 
defendants neither admit nor deny that plaintiff has been 
using the name “Electrical Center” since March 1, 1947 
and demand strict proof thereof; defendants deny that for 
the past two years or thereabouts the plaintiff has used 
the name “Television Center” and that plaintiff has used 
said name exclusively in and around the District of Colum¬ 
bia or that his appliance business has become known as 
“Television Center”; defendants further deny that plain¬ 
tiff has expended many thousands of dollars in advertising 
said trade name “Television Center” in and around the 
District of Columbia, or that his business has become well 
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known by that trade name; defendants further deny that 
said trade name is a valuable asset of the plaintiff by rea¬ 
son of any advertisement or exclusive use; defen- 
176 dants deny that plaintiff has displayed in all his 
advertising that the “Electrical Center” is “Tele¬ 
vision Center” and neither admits nor denies but demand 
strict proof that beginning January 9, 1950, plaintiff ad¬ 
vertised in two hundred street cars in the District of Co¬ 
lumbia that “Electrical Center” is “Television Center”; 
defendants allege that the sign placed on the front of the 
premises at 514 10th Street, N. W., stating that “Electrical 
Center” is “Television Center”, was placed thereon after 
it became known to the plaintiff and became common knowl¬ 
edge in the industry that your defendants contemplated 
opening a television business at 520 10th Street, N. W., 
which was to be known as Television Center, Inc., a body 
corporate; defendants deny the allegations of paragraph 
five of said complaint, but demand strict proof thereof; 
defendants specifically deny the allegations of paragraph 
six and seven of the complaint, but demand strict proof 
thereof; defendants deny that the defendant, Bernard B. 
Weiner, who is president of defendant corporation, is in 
any way related by marriage or otherwise to the owner of 
520 10th Street, N. W. and specifically deny that all or any 
of the defendants have known for the last two years or for 
any period of time that the plaintiff has been using the 
name “Television Center” in connection with his business; 
defendants deny the allegations of paragraph twelve of 
said complaint and demand strict proof thereof; defen¬ 
dants deny that the use of the words “Television Center” 
is intended to deceive and mislead or is unfairly calculated 
to deceive or mislead the general public, distributors, or 
anyone else into believing that their business is any way 
connected or affiliated with the plaintiff’s business; defen¬ 
dants deny specifically that they are using said name for the 
deliberate, wilful or fraudulent purpose of appropriating 
or trading on the reputation and good will of the plaintiff 
or to cause the general public in and near the District of 
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Columbia to believe that defendants’ business is owned by, 
affiliated with, or connected with, plaintiff’s business and 
deny that it is unfair competition; defendants deny that 
they have formed a corporation in the fraudulent 
177 effort to avoid liability for their acts or for any 
fraudulent purpose or reason whatsoever; defen¬ 
dants deny that plaintiff will suffer any immediate or irre¬ 
parable injury, loss or damage from the opening of de¬ 
fendants’ business. 

THIBD DEFENSE : 

Defendants allege that the name “Television Center” is 
not an exclusive trade name, but is a generic or descrip¬ 
tive term which members engaged in the Television busi¬ 
ness are at liberty to use freely; that plaintiff has been 
operating his business under the name of “Electrical Cen¬ 
ter” for more than ten years immediately last past and 
has been and is known as “Electrical Center” and not 
“Television Center”; that plaintiff has, at all times, used 
“Electrical Center” as the descriptive insignia or trade 
name of his business and that he is known to the general 
public and trade and distributors as “Electrical Center” 
and not “Television Center”; that plaintiff has never used 
the name “Television Center” in such manner as to convey 
to the general public that it is the name of his place of busi¬ 
ness; that all of plaintiff’s public identity stands in the 
name of “Electrical Center” and not “Television Center”; 
that plaintiff is listed in the Telephone book as “Electrical 
Center” and not as “Television Center”; that plaintiff’s 
occupancy permit, sales tax license, and all public utility 
listings, stand in the name of “Electrical Center” and not 
as “Television Center”; that plaintiff’s place of business, 
where he is now located, has the name “Electrical Center” 
and not “Television Center” in a large neon sign across 
the front of said store, and at no place on said store do the 
words “Television Center” appear, as the name of said 
store or in any other manner; that plaintiff’s prior place 
of business, where he alleges he was located for fifteen 
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years, likewise bore the name “Electrical Center” in a large 
neon sign across the front of said store and at no place 
thereon did the words “Television Center” appear; that 
in plaintiff’s most important piece of advertising in recent 
years, to-wit: two full pages in the Evening Star news¬ 
paper, on January 17, 1950, announcing the opening of his 
new place of business, plaintiff did not use the words 
“Television Center”, but identified his place of business as 
“Electrical Center”; that when plaintiff first moved 
178 to his new location, the first signs he placed upon his 
old location, completely covering his store windows;, 
stated that “Electrical Center” had moved to the new loca¬ 
tion, and it was not until after plaintiff learned that de¬ 
fendants contemplated the opening of their store that plain¬ 
tiff added a sign with the words “Electrical Center” is 
“Television Center”; that it has only been since plainti: 
so learned of defendants’ intention to open their store tha| 
plaintiff has consistently added the words “Televisio 
Center” to his newspaper advertising, and, even, then, b 
has used it not as the name of his business, but only to des¬ 
ignate that televisions were sold at “Electrical Center’’, 
and “Electrical Center” is always predominantly displayed 
in this advertising as the name of his place of business; thajt 
only upon a very few occasions, during the last two years 
has plaintiff ever used the words “Television Center”, an<ji 
then they were always used merely as descriptive of a prodL 
uct plaintiff sold at his place of business named “Electricaj 
Center”, and never as the name of the place where th 
product might be purchased. 

Defendants further allege that during the last three year£ 
several other concerns have used the words “ Televisioiji 
Headquarters” in their advertising; that Lubar has conf 
tinuously and steadfastly advertised his place of business 
as “Television City”; that George’s Radio and Television 
Co., Inc., 816 F Street, N. W., has, for at least the past 16 
months, maintained a large neon sign in their place of busir 
ness containing the name “Television Center of Washingf 
ton”. 
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Defendants farther allege that their nse of their corpo¬ 
rate name, Television Center, Inc., is not unfair competi¬ 
tion with the plaintiff and will not deceive or mislead the 
general public or anyone else into believing that their busi¬ 
ness is in any way connected with plaintiff’s business; that 
the Television distributors have granted defendants fran¬ 
chises in the name of Television Center, Inc., and would 
not have done so if defendants were employing a name al¬ 
ready employed by some other person in the business in 
this area; that defendants have acquired the listing with 
the Telephone Company under the name of Television Cen¬ 
ter, Inc. 

Defendants further allege that plaintiff has brought this 
proceeding solely for the purpose of preventing defendants 
from opening their place of business and have attempted 
to cause your defendants as much embarrassment and delay 
as possible; that plaintiffs have not brought this pro- 
179 ceeding in good faith to avoid unfair competition, 
but merely to avoid fair competition. 

Defendants further allege that as a result of the issuance 
of the temporary restraining order in this cause, defen¬ 
dants have costs incident to their defense in this proceed¬ 
ing, including attorney’s fees, all of which they are entitled 
to recover from plaintiff and defendants have sustained 
loss of profits, loss of good will and loss of sums expended 
for advertisement material, all of which they are entitled 
to recover from plaintiff. 

Wherefore, the premises considered, defendants pray 
that the temporary restraining order heretofore entered in 
this case be vacated forthwith and that further injunctions 
or restraining orders against defendants be denied and 
that defendants be awarded judgment for their loss sus¬ 
tained as a result of the isuance of said temporary restrain¬ 
ing order. 

Counter-Claim. 

1. The cross-plaintiffs are * 1 Television Center Inc.”, 
Bernard B. Weiner, David H. Pincus, and Benjamin Wag¬ 
ner, all of whom are adult citizens of the United States and 
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residents of the District of Columbia, Maryland and Vir¬ 
ginia, except* * Television Center, Inc. ’ ’ which is a corpora¬ 
tion having offices and doing business in the District of 
Columbia, and the amount in controversy, exclusive of in¬ 
terest and costs, exceeds the sum of Three Thousand Dol¬ 
lars ($3,000.00). 

2. The cross-defendant is an adult citizen of the United 
States and a resident of the District of Columbia. 

3. That on, to wit, February 16,1950, the cross-defendant 
filed the above action in this Honorable Court and that the 
cross-plaintiffs allege that the same was filed for the pur¬ 
pose of stifling competition and for the purpose of prevent¬ 
ing the said cross-plaintiffs from opening up their place of 
business at 520 Tenth Street, N. W., in the District of Co¬ 
lumbia, on, to wit, February 18, 1950; that as a result of 
this action, the cross-plaintiffs have lost great sums of 
money in profits they would have made, and by being com¬ 
pelled to prevent the opening of their place of business, 
they have lost much good will; that they have expended 
sums of money for advertisement material based upon the 
name, “Television Center” and that they have been dam¬ 
aged in the trade by virtue of this action; that by reason of 
the fact that they have been compelled to cover up the name 
“Television Center” during the pendency of this tempo¬ 
rary injunction, they have lost business that they 

180 would have obtained from the general public out of 
which they would have made profit; and also that the 
fact that they were compelled to cover up the name, “Tele¬ 
vision Center” and have been required to take steps to 
keep their place of business closed, after having advertised 
to the public the opening of said business on, to wit, Febru¬ 
ary 16, 1950, has caused, and will in the future cause the 
general buying public and distributors in the trade to lose 
faith and dependency in cross-plaintiffs and give to others 
the impression that cross-plaintiffs are unreliable; that 
also your cross-plaintiffs are entitled to recover from the 
cross-defendant for damages sustained by virtue of being 
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called npon to engage an attorney and to defend this ac¬ 
tion; that the cross-plaintiffs further allege that the name, 
“Television Center’’ is the sole and separate property of 
your cross-plaintiffs, who allege that the cross-defendant 
has attempted to appropriate this name as his own name 
since it became known that the cross-plaintiffs were going 
to use this name in connection with their business they con¬ 
templated opening. 

Wherefore, the premises considered, the cross-plaintiffs 
demand a judgment in the sum of Twenty-five Thousand 
Dollars ($25,000.00) from the cross-defendant. 

Television Center, Inc. 

By: Bernard B. Weiner 

Bernard B. Weiner 

David H. Pincus 

Benjamin Wagner 

Albert Brick 

Attorney for Defendants and Cross- 

Plaintiffs, 517 Denrike Building 

District of Columbia, ss: 

Bernard B. Weiner, President of Television Center, Inc., 
a body corporate, and Bernard B. Weiner, David H. Pincus, 
and Benjamin Wagner, being first duly sworn on oath, ac¬ 
cording to law, deposes and say that they have read the 
foregoing Answer to Complaint and Counter-Claim sub¬ 
scribed by them and know the contents thereof; that the 
matters and things therein stated are true of their best 
knowledge, information, and belief. 

Television Center, Inc., 

By: Bernard B. Weiner 

President 

Bernard B. Weiner 
David H. Pincus 
Benjamin Wagner 


181 
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Subscribed and sworn to before me this 20th day of 
February, 1950. 

Virginia Colvin 
Notary Public, D. C. 

Copy of the foregoing Answer to Complaint and Counter- 
Claim personally delivered this 21st day of February, 1950, 
to Harry Friedman, Esq., Attorney for plaintiff and cross¬ 
defendant, 1025 Vermont Ave., N. W., Washington, D. C. 

Albert Brick 

• *#•**•** 

182 Filed Feb 23 1950 

Answer to Counter-Claim. 

FIRST DEFENSE 

The counter-claim fails to state a claim against the cross¬ 
defendant upon which relief can be granted. 

SECOND DEFENSE 

The cross-defendant answering the counter-claim para¬ 
graph by paragraph denies all of the material allegations 
thereof except those specifically admitted. 

1. and 2. Admits the allegations of paragraphs 1 and 2. 

3. Denies the allegations of paragraph 3. 

Wherefore having answered, the cross-defendant de¬ 
mands that the Court dismiss the counter-claim. 

Harry Friedman 
Attorney for Cross-Defendani 

CERTIFICATE OF SERVICE 

Copy of the above mailed postage prepaid, this 21st dajf 
of February, 1950, to Albert Brick, Esq., attorney 
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Cross-Plaintiffs, to 537 Denrike Building, 1010 Vermont 
Avenue, N. W., Washington, D. C. 

Harry Friedman 
Attorney for Cross-Defendant 

183 Filed Feb 24 1950 

Preliminary Restraining Order. 

This cause coming on for consideration, and it appearing 
to the Court that the defendants may be improperly using 
the plaintiff’s trade name, “Television Center”, in their 
trade name, that by reason thereof the public may be mis¬ 
led and the defendants will receive an unfair benefit and 
that unless this preliminary restraining order is granted, 
plaintiff will suffer immediate and irreparable injury, loss 
or damage, it is by the Court this 24th day of February, 
1950, Ordered: 

1. That the defendants be and they are hereby restrained 
until the further order of this Court from using the words 
“Television Center” in connection with their business at 
52010th Street, N.W., Washington, D. C., and shall remove 
the words “Television Center” from any show windows 
or advertising matter that may be seen by the public. 

2. That this Preliminary Restraining Order is binding 
only upon the parties to this action, their officers, agents, 
servants, employees and attorneys, and upon those persons 
in active concert or participation with them who receive 
actual notice of this Order by personal service or other¬ 
wise. 

184 3. That the plaintiff shall leave the $1,000 cash 
bond deposited with the Clerk on February 16, 1950, 

in this cause, or in lieu thereof he may withdraw the said 
cash bond, provided he files with the Clerk of this Court a 
bond in the sum of One Thousand Dollars ($1,000) with 
surety thereon, approved by the Clerk, conditioned upon 
saving harmless the defendants from all loss, costs or dam¬ 
ages by reason of the issuance of the Temporary Restrain- 
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ing Order on February 15, 1950, and this Preliminary Re¬ 
straining Order. 

Edwakd A. Tamm 
Judge 

Received a copy 2/23/50 
But objection to same noted. 

Albert Brick 
Atty for Defts 

#*•#**#*#• 

189 Filed Jun 13 1950 

Findings of Fact and Conclusions of Law 

Findings of Fact : 

Upon consideration of the complaint and answer filed in 
the above cause, and it appearing that the court granted a 
temporary and preliminary restraining order and also an 
injunction pendente lite, and said cause having come on for 
trial on the merits and after testimony in open court where¬ 
in the plaintiff and defendants were represented by their 
respective counsel, and after argument, the court finds as 
follows: 

That the plaintiff for some years has operated an elec¬ 
trical appliance business in the District of Columbia which 
is called “Electrical Center”; that beginning with the lat¬ 
ter part of September, 1948, there appeared, in conjunction 
with the name “Electrical Center”, the words “Television 
Center” in some of plaintiff’s advertising and in an ad in 
one issue of the Telephone Directory of March, 1949; that, 
from the latter part of September, 1948, up to February 16, 
1950, when the complaint in this cause was filed, some of 
plaintiff’s newspaper advertisements, advertising televi¬ 
sions and radios, among other things, were solely under 
the name “Electrical Center” and the words “Television 
Center” did not appear therein; that the plaintiff did not 
use the name “Television Center” in connection with any 
telephone listings, occupancy permits, public utility listings, 
or sales tax licenses, but that the same all appeared under 
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the name “Electrical Center”; that no where on the 
190 signs in front of the main place of business of the 
plaintiff, at 414 10th Street, N.W., did there appear 
the words “Television Center”, but that the large Neon 
sign in front of said place of business contained the name 
“Electrical Center”; that at the locations which plaintiff 
operated or leased at 510 and 514 10th Street, N.W., the 
words “Television Center” were placed on plaintiff’s signs, 
in conjunction with the words “Electrical Center”, at or 
about the time that the plaintiff discovered or learned that 
defendants contemplated opening a place of business for 
the sale of electrical appliances, including televisions and 
radios, at 520 10th Street, N.W., under the name of “Tele¬ 
vision Center” and said words had not appeared on the 
signs on plaintiff’s said places of business before that time; 
that the principal and main name used by the plaintiff in 
connection with his business was and is “Electrical Cen¬ 
ter” and that on the occasions that the words “Television 
Center” were used by plaintiff they were used in subordi¬ 
nation to, or in lesser conjunction with, the name “Elec¬ 
trical Center” and that on nearly all occasions when the 
words “Television Center” were used they were used in 
a manner as stated, “Electrical Center is Television Cen¬ 
ter” and the name of his place of business, “Electrical 
Center”, with its address, appeared conspicuously in an¬ 
other spot in said advertising; that defendants had no 
knowledge of the use of the words “Television Center” by 
any company prior to being informed of the same by the 
plaintiff and that they subsequently discovered that for 
s o m e t ime past George’s Radio Company at the store lo¬ 
cated on F Street, between 8th and 9th Streets, N. W., in the 
District of Columbia, used the words “Television Center of 
Washington” and a Home Appliance business in Alexan¬ 
dria, "Virginia, used the words “Television Center”; that 
defendants had, before gaining such knowledge, procured a 
telephone listing in the name of “Television Center”, had 
created a Delaware corporation on January 18,1950 under 
the name of “Television Center, Inc.” and had procured 
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franchises from many radio and television companies under 
the name of 11 Television Center, Inc.”, which franchises 
said companies knew were for a business to be located at 
520 10th Street, N. W., in the District of Columbia; 
181 that the words “Television Center” are misleading 
to the general public and are generic and have not ac¬ 
quired a secondary meaning as to plaintiff; that plaintiff’s 
use of said words was not of such an exclusive nature as to 
prevent others from using the same name; that injury dicl 
occur to defendant in the amount of Two Hundred ($200.00) 
Dollars as result of the temporary restraining order and 
preliminary restraining order issued in this cause. 

Conclusions of Law : 

Plaintiff may not injoin the use by defendants of the 
words “Television Center” because: 

1. The words “Television Center” are misleading to the 
general public, and are unfair to competition. 

2. Plaintiff did not use said words in such a manner as; 
to acquire a secondary meaning, but used same only in ^ 
subordinate manner, and such use was not consistent, con¬ 
tinuous nor exclusive over a sufficient period of time to 
create a secondary meaning to the general public. 

T. Alan Goldsbobough 
Judge 

Seen: 


Attorney for plaintiff. 

Albert Bbick 
Attorney for defendants. 

6/5/50 

Plaintiff objects to Findings of Fact and conclusions of 
law and would like to be heard. 

Harry Friedman 
Atty for Pltf and Cross-Deft. 
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192 Filed Jun 13 1950 

Final Judgment. 

This matter coming on for further consideration, and it 
appearing to the Court that the words “Television Cen¬ 
ter’’ are not susceptible of exclusive appropriation as a 
trade name by the plaintiff, it is by the Court this 13th day 
of June, 1950. 

Adjudged, Obdebed and Decbeed as follows: 

1. That the Preliminary Restraining Order issued in this 
cause be, and the same is, hereby dissolved. 

2. That the Complaint filed herein by the plaintiff and 
the Counter-Claim filed herein by the defendants be, and 
the same are, hereby dismissed. 

3. That judgment in the sum of $200 in favor of defen¬ 
dant, Television Center, Inc., to cover damages sustained 
by it be, and the same is, hereby entered against the 
plaintiff. 

T. Alan Goldsbobough 
Judge 


193 Filed Jun 22 1950 

Motion to Vacate Judgment for Defendant and Enter Judg¬ 
ment for the Plaintiff or in the Alternative to Grant a 
New Trial 


197 Motion denied. 

June 30th, 1950 

T. Alan Goldsbobough 
Judge 
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208 Filed Aug 16 1950 
Affidavit of Mary S. Fanelli. 

District of Columbia, ss: 

Mary S. Fanelli, being first duly sworn on oath deposes 
and says that she is an adult and that she has personal 
knowledge of the facts hereinafter set forth. 

On, to wit, the 14th day of July, 1950, she went to 520 
10th Street, N.W., which premises had a sign on the front 
of it marked “ Television Center”, which she believed was 
the store belonging to Albert A. Schwartz, whom she has 
dealt with for many years; that on said date she entered 
said premises at 520 10th Street, N.W., and asked for Mr. 
Schwartz and she was advised that he was not there just 
then but was not advised anything further concerning Mr. 
Schwartz; that believing Mr. Schwartz was temporarily 
absent from the store she purchased a stove from the per¬ 
son waiting on her and gave a $25.95 deposit therefor, the 
balance to be financed in accordance with her usual custom 
of purchasing from said Mr. Schwartz, who has been trad¬ 
ing for many years as the “Electrical Center” and more 
recently as “Television Center”, as well as “Electrical 
Center”; that said stove was to be delivered the week be¬ 
ginning July 17, 1950; she called Mr. Schwartz on July 17, 
1950, to find out when the stove would be delivered 

209 and then learned for the first time that she had gone 
into some one else*s store not belonging to Mr. 

Schwartz when she had intended going into Mr. Schwartz* 
place of business; that when she went back to the defen¬ 
dants* place of business at 520 10th Street, N.W., to in¬ 
quire about the purchase, she was advised by them that her 
credit was not good and they could not accept the sale, and 
they returned her money to her; that she thereupon went 
to plaintiff’s premises at 414 10th Street, N.W., where she 
made the purchase upon the same terms which were turned 
down by the defendant and which was her usual method of 
making purchases from the plaintiff. 
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That she has been out of the city since July 23, 1950, 
on a vacation and did not return until August 14,1950, and 
was not available to make this affidavit prior to this time. 

Maby S. Fanelli 

Subscribed and sworn to before 
me this 15 day of August, 1950. 

Edna V. Keaton 
Notary Public, D. C. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 Opening Statement on Behalf of Plaintiff. 

Mr. Friedman: May it please Your Honor, as the 
pre-trial has indicated, this is a suit to enjoin the defend¬ 
ants from the use of the name * ‘Television Center’’ on the 
ground that the plaintiff has been in business for some 15 
years as the Electrical Center, and began using the words, 
“Television Center” two years ago, I believe, in 
September 1948. 


It is confusing. It is similar to the name “Electrical 
Center,” and identical to the name “Television Center,” 
that was used by the plaintiff. We say it was done 
4 knowingly and unfairly. 

The Court: What is your theory of the legal sig¬ 
nificance of unfairness, when there is no trademark or 
patent, or anything of that kind involved? 

Mr. Friedman: One person may not palm off his goods— 
The Court: You mean you could not start another hotel 
in Washington and call it the Mayflower Hotel? 

Mr. Friedman: No, Your Honor, you could not. That 
is my understanding of the law. 

The Court: If I remember rightly, I held that the May¬ 
flower Hotel has no monopoly on the name; that it had 
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been known around the country ever since 1600-and- 
something. 

I am just trying to find out just what your legal theory 
is; just the limitations of it. There must be limitation in 
your mind of the theory. 

• ••••••••• 

5 Opening Statement on Behalf of Dependants 

and Cross Plaintiffs 

Mr. Brick: It is our contention that these are generic 
terms, words that anybody can use. ‘ ‘Television’’ is the 
name of an industry, as we now know it, and there is no 
magic to the word “Center.’’ We contend that since they 
are generic, that anybody can use them. As a matter of 
fact, we will show that someone within ten blocks of this 
area has used “Television Center,’’ George’s Radio, for 
a long time prior to anyone here in this court. 

6 Secondly, we say that their business is not known as 
“Television Center.” Their business is known pri¬ 
marily and principally as “Electrical Center”; and only 
do they subordinately use the words “Television Center.” 

We also say that he does not have the right to this name 
because he only has been using it, by his own admission, 
since September, 1948. The cases say that you have to 
have had a long prior usage to establish a right to a given 
name. 

Albert A. Schwartz 

7 Direct Examination 
By Mr. Friedman: 

Q. You trade as the Electrical Center and the Television 
Center? A. I do. 

Q. Where were you in business before January, 1950? 
A. 514 Tenth Street, Northwest. 
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Q. Any other place on 10th Street? A. Also at 504 Tenth 
Street, Northwest. 

Q. How long were you in business at those places? A. 

Since 1936; I would say approximately 14 *or 15 
8 years. 

Q. During that time, up until 1948, what name did 
you use? A. Electrical Center. 

Q. You used that name exclusively? A. Yes. 

Q. That was your trade name? A. That was my trade 
name, that is right. 

Q. Who did you lease that building from? A. I orig¬ 
inally leased the building from the Fidelity Storage Com¬ 
pany; but subsequently the building was sold two times, 
and the last owner of the building was the 4-D Corpora¬ 
tion, which is the four brothers. 

Mr. Brick: Your Honor, I object to that, unless he can 
have some substantiating proof. The mere fact he states 
what it is does not prove anything. If they want to prove 
there is a corporation, and certain men are officers, they 
should subpoena the records and show what the situ¬ 
ation is. 

The Court: Well, of course, that is true, if there is any 
conflict about it. If he is stating anything that you do not 
know is the truth— 

Mr. Brick: I do not know whether it is the truth or not. 

The Court: All right. He cannot say it without proof. 


14 Q. Will you state who the officers of the 4-D Cor¬ 
poration were? Jack Diener, Daniel Diener, Michael 
Diener—I am not familiar with the other one. They call 
them the 4-D Corporation; and those three I do know per¬ 
sonally, because they have been and they were the ones 
I did do business with at one time or another. 

Q. Are they brothers? A. They are. 

Q. Were they the lessors of your building, of the prem¬ 
ises you rented at 514 Tenth Street, Northwest? A. They 
were. 
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Q. Did the Dieners, or 4-D Corporation own 520 Tenth 
Street, Northwest? A. They did at one time. 

Mr. Brick: Now, if Your Honor please, my information 
is that they never owned that building. That shows you 
the dangerous situation we get into by just letting him talk 
about what his opinion is. He is talking about 520 

15 Tenth Street, and my information is that they never 
did own it. Whether they did own it or not, I do 

not see the materiality of it. 

The Court: If there is any question about it, you would 
have to prove it by the records. 

Mr. Friedman: I will get the records, then, Your Honor. 
I will issue subpoenas to have them here this afternoon. 

• *•••*•**• 

16 Mr. Friedman: I think it can be conceded here—at 
least the answer says that the plaintiff’s name is 

Electrical Center, and that is his trade name. Is that 
correct? 

Mr. Brick: That is his only trade name, yes, as far as 
we are concerned. 

Mr. Friedman: In view of the fact that has been con¬ 
ceded, we will not go into the necessary proof that Electri¬ 
cal Center is one of the trade names of the plaintiff. 

Mr. Brick: Not one of the trade names; the trade name 
of the plaintiff, if they have any. 

By Mr. Friedman: 

Q. Directing your attention to the time that television 
came into the market as a factor in the appliance market, 
did you begin using any other name besides Electrical 
Center? A. You mean after the time television came into 
the market? 

Q. Yes. A. I started to use “ 1 Television Center” and 
“Electrical Center is Television Center” since the latter 
part of 1948, September—I think September was one of 
our first ads that we ran under “Electrical Center is Tele¬ 
vision Center.” 
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Q. Had anyone else used that name in and around 
17 the metropolitan area of the District of Columbia 

prior to that time that you first used it? A. Not to 
my knowledge. 

Q. I show you this. Will you tell me what you are hold¬ 
ing now? A. Holding an ad, ‘‘Electrical Center is Tele¬ 
vision Center.” 

• #•••••••• 

Q. I show you this, and ask you if you know what this ad 
is, or what is this piece of paper, and what is it from? A. 
It is newspaper clipping from the Evening Star. 


18 Q. Can you tell us when that ad was in the 
newspaper? A. September 24, 1948. 


19 The Court: I would like to call something to the 
plaintiffs attention now, so that he can think about 
it. One difficulty he is going to run into in this case is the 
word “Center.” The implication there is he is the whole 
show. Has anybody a right to claim that? That is one 
difficulty that you are going to run up against. I do not see 
how one individual has any more right to claim the word 
“Center” than anyone else. When he uses the word “Cen¬ 
ter,” that means he is the whole show. Has one person 
the right to say “I am the whole show” any more than 
anybody else? That is the serious question. 

Mr. Friedman : I think that is the basic question in this 
case. I think Your Honor has hit the nub of it, and we 
will try to satisfy Your Honor before the case is 
over. 

• •••••••** 

24 The Court: I am saying this so you will have an 
opportunity to controvert it. I doubt very much 
whether anybody can monopolize the word “center,” be¬ 
cause when you do that, you are trying to create the im- 
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pression in the public’s mind that yon are the center of the 
thing. I doubt very much if you have a right to do that. 
That is a word which is all-embracing. It seems to me it 
is extremely unfair to allow any individual to use the term 
which indicates that he represents the whole show. You 
are going to have trouble with that, I think. 

Mr. Friedman: That may well be. I see that I have my 
work cut out for me. 

The Court: You have on that proposition. I just do not 
believe you can find a case that would justify you in using 
the word “center*’ monopolistically. It may be some other 
word that could have been used, which might be infringed, 
but I do not see how the word “center” could be, because 
you are virtually saying that here is the center of the tele¬ 
vision business and the electrical business, and when you 
do that, you are misleading the public, unless it is true. 

Mr. Friedman: So that I may have this idea in Your 
Honor’s mind, “center” is a very generic word, to which 
I agree. 

The Court: Not only generic, it is misleading. You 
certainly have no right to monopolize a misleading 
25 word. Of course, all advertisements are mislead¬ 
ing. They will take alcohol and have a wonderful 
picture of a wonderful whiskey. Can you monopolize a mis¬ 
leading advertisement? That is the question. 

Mr. Friedman: If you have a name that is distinctive, 
and you have used it for a long enough period that it 
obtains a secondary meaning, it then becomes exclusive 
property. 

The Court: I am giving you this notice so that you will 
have an opportunity to controvert it. I am not ruling 
now on it. But, it does seem to me that it would be an 
extraordinary thing for any court to say that a business 
could monopolize a word which would indicate that it was 
exclusive as a producer. That looks to me like a very 
unfair thing to permit. But, I have not passed upon it. 
It may be that other courts do not look at it as I do. 



28 


Mr. Friedman: I will try to convince Yonr Honor be¬ 
fore I am through. 

The Court: Proceed. 

Mr. Friedman: Does Your Honor wish to look at each 
one of these advertisements? 

The Court: Not at this time. You say you are going to 
bring the newspapers. 

By Mr. Friedman.: 

Q. From September, 1948, down to the present time, 
have you advertised the name “Television Center” 

26 in connection with your trade name, “Electrical 
Center”? A. I have. 

Q. Consistently? A. Yes, sir. 

Q. Is it on your windows? A. Yes, sir, it is. 

• •••*••••• 

27 The Court: For the Court’s information, is the 
name “Electrical Center” in issue in this case? 

Mr. Brick: No, it is not. We do not make any claim 
to it. 

The Court: Do you admit that the word “center” can 
be monopolized? 

Mr. Brick: No, I do not think “center” can be monop¬ 
olized by anybody. I do not think “television” or radio” 
can be monopolized. 

The Court: Of course, anybody has a right to advertise 
radio or television. But, the plaintiff claims that you can 
monopolize a word which indicates an exclusive and pre¬ 
eminent condition in the industry. 

Mr. Brick: But you cannot do it on these names, “tele¬ 
vision” or “center.” I think both of those names belong 
to the entire world; anybody can use them. They 

28 are generic terms. 

The Court: Of course, you can use the word 
“television” if you are selling television sets; there is no 
doubt about that. The question is whether or not I do not 
have as much right to brag about my place as anybody 
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else. If somebody says he is the center, that means he is 
bragging about it. Why can’t I brag about my place just 
the same? 

Mr. Brick: That is correct. 

Another thing I want to point out to Your Honor is that 
it is the secondary name that he uses. 

The Court: I am figuring on whether or not the word 
“center’* can be monopolized under any circumstances. 

Mr. Brick: I do not think it can be. 

• ••••••••• 

Q. Now, Mr. Schwartz, did there come a time when your 
lease for 514 Tenth Street was expiring, that you negoti¬ 
ated with the Dieners for a renewal of the lease there? A. 
Yes. 

• ••*#••#•• 

29 Q. They wanted a certain increase in rentals for 
renewal of the lease? A. That is right. 

Q. And you would not agree to that? A. That is right. 
Q. As a result of which you purchased a building at 
414 Tenth Street? A. That is right. 

Q. And there came a time in December, I believe, or 
early January, December of 1949, and January of 1950, 
that you moved your main business from 514 Tenth Street 
to 414 Tenth Street? A. That is right. 

Q. How long did your lease have to go, or does it have 
to go at 514? A. Until March, 1951. 

Q. Did the Dieners or a corporation owned by the 
Dieners, lease 520 Tenth Street to the defendants? A. 
They did. 

Q. For an electrical appliance business? A. That is 
right. 

Q. I show you this, and ask you to tell us what that is. 
A. That is an ad we have on the trolley cars in the 

30 City of Washington. That was prior to the open¬ 
ing of our new store at 414 Tenth Street, Northwest. 

• •••*••••* 
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Q. Did that appear on the street cars? A. It did. 
Q. How many? A. One hundred street cars. 


31 Q. Prior to moving in your place of business, or 
when you moved in your place of business, did you 
have a stamp made? A. I did. 


Q. Mr. Schwartz, when did you first learn that someone, 
or that the defendant was going to open a store at 
32 520 Tenth Street as a television center? A. I re¬ 

ceived a letter in the mails addressed to the Electri¬ 
cal Center, to Benjamin Wagner. I did not know who the 
gentleman was, and it being addressed to the Electrical 
Center, I opened it, and that was the first time I came to 
the knowledge that there was going to be anybody opened 
under that name. 


Q. I show you this paper and ask you what that is. 
A. This is a door prize ticket that we gave out at 
33 the time we opened, as we were giving away door 
prizes. As people came in the store, we gave them 
these tickets on which they filled out their names, and they 
dropped them in a box. 

Q. What was the date of your opening? A. Jan 18,1950. 


34 Mr. Friedman: That is correct. We offer that as 
Plaintiff’s Exhibit 5-B. 

(Whereupon, the said document was marked Plaintiff’s 
Exhibit No. 5-B, and received in evidence.) 

Q. Now, getting back to this letter that you received, 
addressed to BeU Wagner, Secretary-Treasurer, Elec¬ 
trical Center, when did you receive that letter? A. 
The exact date, at the moment—it was about the first 
of February, somewhere around that time. It is postmarked 
January 30. 
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Q. And it is dated January 25, 1950; is that correct? A. 
That is correct. I did not get the letter probably, until 
the first of February. 

Mr. Friedman: You have no objection? 

Mr. Brick: No. 

36 Q. Did you know of the existence of a television 
center prior to that time? A. No, sir. 

Q. Did there come a time when you talked with any of 
the defendants in this case, subsequent to receiving this 
letter? 

• ••#*•••#• 

A. After I received the letter, I did. I talked to Mr. 
Weiner. 

Q. What was your conversation with him? A. I con¬ 
gratulated him on opening a new store, but I told him he 
could not use the name “Television Center,” because I 
was using it. I did not think it was right to use that name, 
because I was using: it. 

Q. What was his response to that? A. He said, 

37 “My lawyer told me I could use it, and I am going 
to use the name.” 

39 By Mr. Friedman: 

Q. Now, thereafter, did the defendants continue 
wiiii efforts to open this business as “Television Center”? 
A. They did. 

Q. At 520 Tenth Street, Northwest? A. They did. 

Mr. Friedman: Any objection to that (indicating). 

Mr. Brick: I have no objection to this picture, if they 
will establish when this picture was taken, the exact date 
of it. 

• •*#****•• 

When was that picture taken? A. This was on the 16th 
of February, 1950. 

• •••••••#• 
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40 Mr. Friedman: 

• ••••••••# 

I offer as Plaintiff’s Exhibit No. 7, this picture, being 
the defendants’ premises. 

(Whereupon the document referred to was marked Plain¬ 
tiff’s Exhibit No. 7, and received in evidence.) 

• ••••••••• 

Q. Will you tell us what that is? A. That is the picture 

of the old store at 514 Tenth Street. 

Mr. Friedman: I offer that in evidence as Exhibit No. 8. 

• ••••••••• 

41 Q. I show you this picture, and ask you to tell 
us what that picture is. A. That is a picture of the 

front of our new location at 414 Tenth Street, Northwest. 

Mr. Friedman: I offer that as Plaintiff’s Exhibit No. 9. 
• ••••••••• 

Q. I show you this picture, and ask you to tell us what 
that picture is. A. That is a picture of our repair shop 
at 504 Tenth Street, Northwest. 

Mr. Friedman: I offer that as Plaintiff’s Exhibit No. 10. 
• •*•*••**• 
Mr. Friedman: I would like to show these to Your 
Honor. This is the old premises. This is the new premises. 
This is plaintiff’s repair shop at 504, and this is defendants’ 
proposed premises (indicating). 

42 The Court: Is this the old premises? 

The Witness: This is the new premises. That is 
the old premises here (indicating). This sign we have here 
is just in the limitation of the District regulations. We 
were not allowed to put “Television Center” under there, 
for the reason that the sign was too large. Therefore, we 
put the name “Electrical Center” and “Television Center” 
to signify that it was used both as “Television Center” 
and “Electrical Center.” 

The District will not permit you to put a sign larger 
than 100 square inches of space. 
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Q. What is that (indicating). A. That is my delivery 
truck. 

Q. How many trucks do you have? A. Three. 

Q. Do you have “Electrical Center’* and “Television 
Center” on all of your trucks? A. On one truck we do 
not have anything. One truck is just blank. On the other 
truck—it is an old truck that we have had for oveij 
43 a year, probably two years, and at that time, we 
were not using “Television Center,” and therefor^ 
we did not have it painted on there. But on this new truck 
we got, we had it painted on there. 

Mr. Brick: When did you get that new truck? 

The Witness: The new truck was gotten about two 
months ago. 

Mr. Brick: So that picture has been taken within the 
last two months; is that correct? 

The Witness: That is correct. 

Mr. Brick: Put that in evidence. 

By Mr. Friedman: 

Q. Are you putting the name “Electrical Center” and 
“Television Center” on all of your advertising now? A. 
I am. 

• *j 

47 Q. Mr. Schwartz, the contract that you had for ad¬ 
vertising the street car ads, when was that made? A. On 
January 3, 1950. 

Q. That is the ads that appeared— A. (interposing) On 
the 100 street cars. 

Q. Beginning with the 15th of January? A. That is right. 

Mr. Brick: Are you going to put that in evidence ? 

Mr. Friedman: No, you can see it. 

Mr. Brick: Your Honor, I want this to go into evidence, 
because this shows how this man has been trading. He has 
had this man read off a transportation advertising order, 
“Product or service to be advertised, Electrical Center.” 

This contract was signed by Electrical Center, and ap¬ 
proved by Mr. Schwartz, here. I think he should show the 
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Court just how he has been dealing with this thing rather 
than giving the Court the half truth. Why don’t you 

48 introduce that. If you do not, I will. 

The Court: If he can testify as to when the adver¬ 
tisements went in the cars, and how long they stayed there, 
he has a right to do it. 

• *•*•**••• 

49 Mr. Friedman: I think we have established the 
use of the name “Electrical Center” as our trade 

name. 

The Court: That is not in dispute. 


Mr. Friedman: Let’s see if I can clarify it. Up to a 
certain point, we used the name “Electrical Center,” only. 
Thereafter we began to use the name of “Television Cen¬ 
ter,” and we used additional advertising in order to get 
the name “Television Center” before the public, as the 
name of our place of business. 

The Court: What you mean is that you want to show 
that you increased your advertising when you began to sell 
television? Is that what you mean? 

Mr. Friedman: Yes, sir. 

50 The Court: You can show that. Not that it has 
anything to do with the case. The Court will admit 
it in evidence. I think the Court should call the plaintiff’s 
attention to the fact—because the Court wants to give the 
plaintiff and the other side ample opportunity to establish 
their case—that there is a conflict here, apparently, be¬ 
tween your advertising in the newspapers and the street 
cars, and your advertising on your store. The advertising 
on your store does not say anything whatever about “Tele¬ 
vision Center.” 

Mr. Friedman: Except as explained by the plaintiff 
himself when he was on the stand. 

The Court: That hasn’t a thing to do with the case. 
Whether the town permitted it or not, he hasn’t got it on 
the sign. 
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Mr. Friedman: He probably did not make himself clear 
either. 

On the sign that you have on that picture in front of 
you are the words “Electrical Center” and “Television” 
below it. 

The Court: You cannot figure that out. The Court 
rules, as a matter of law, and as a matter of fact that there 
is nothing there to indicate “Television Center,” abso¬ 
lutely nothing. 

Mr. Friedman: In addition to that, there is a line of 
cases which indicate that the name itself does not 

51 have to be attached to the premises itself. 

The Court: There is only one thing in the case, 
and that is all. If a man wants to call himself by one name 
in one place and another in another place, it might hurt 
his business. That is none of my business. The fact of 
the matter is that on his principal store, the words “Tele¬ 
vision Center” do not appear anywhere, and that is the 
significant fact in the case. Bear that in mind in present¬ 
ing the case. 

• •••#••••• 

52 Q. Did your advertising and gross sales increase 
or decrease after you began using the name “Tele¬ 
vision Center”? A. It did. 

Q. It did what? A. It increased. 

53 Q. That applied both to the amount you spent in 
advertising, and the amount of your gross sales? 

A. That is right. 

Q. Has that increase continued up to the present time 
through this year? A. Correct. 

The Court: The Court remembers that the “Television 
Center” advertising began in 1948, but I do not remember 
when in 1948. 

By Mr. Friedman: 

Q. When in 1948 did your “Television Center” advertis¬ 
ing begin? A. September 20 is when we started to adver¬ 
tise “Electrical Center is Television Center.” 
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54 Q. Your major advertising—A. (interposing) 
Was in the Evening Star. Of course, in addition to 
that, we run advertising on the radio, too. We could not 
get transcriptions of them. 

• ••••••••• 

Mr. Brick: The advertisements in the tear sheets that 
you have—During what period did those run? 

The Witness: It runs up to October, 1949, from October 
1948, to October, 1949. 

Mr. Brick: These particular tear sheets? 

The Witness: Those tear sheets that you have there, 
yes, sir. 

Mr. Brick: There are additional sheets, but those are 
in this book (indicating)? 

The Witness: From 1949, the advertising agency has 
that scrapbook, there. 

• ••••••••• 

57 Q. Give me the approximate of business that you 
do per year at your place of business. A. Approxi¬ 
mately $650,000 a year. 

Q. What is the approximate amount of advertising that 
you do per year, prior to January 1, 1950? A. It figures 
about $30,000; approximately 5 percent of our sales is put 
into advertising. 

Q. The defendants’ store at 520 Tenth Street, “Tele¬ 
vision, Unlimited,’’ that he uses now, what type of busi¬ 
ness do they do, and what type of appliances do they han¬ 
dle? A. They handle a line similar to mine. 

Q. The same type of merchandise? A. The same type 
of merchandise. 

58 Q. And you both deal with the same general pub¬ 
lic? A. That is correct. 

Q. Have these defendants, that is, the individual defend¬ 
ants, Mr. Weiner, Mr. Pincus, and Mr. Wagner, have they 
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been in the appliance business prior to going into this busi¬ 
ness? A. They were. 

Q. For many years? A. To my knowledge, yes. 

• •••#••*•• 

Q. Did you receive other mail at your place of business 
addressed to “Television Center”? A. I did. 

• •*•**•*#• 

59 Q. Subsequent to receiving this letter, Plaintiff’s 
Exhibit No. 6, did the plaintiff receive at his place of 

business, mail addressed to the “Television Center” that 
was intended for the defendants? 

Mr. Brick: I object to that. I do not see any relevancy 
or any connection whatsoever. 

Mr. Friedman: The purpose is to show the confusion, 
and that is one of the reasons for relief. 

The Court: I will let it in. 

Mr. Brick: I withdraw the objection. 

The Court: I do not see any point in it. Let me look 
at it. It takes more than one swallow to make a summer. 

By Mr. Friedman: 

Q. Did you? A. We did. 

Q. How many of those did you receive, approximately? 
A. It would be an awful hard thing to say. I would say at 
least 100. 

**•••••••• 

60 Q. What did you do with those letters? A. We 
returned them to the mailman, when I found they 

did not belong to me. 

The Court: This is addressed to “Electrical Center.” 
He is not advertising as “Electrical Center.” 

Mr. Brick: That is right. 

The Court: How can you offer this in evidence? 

Mr. Friedman: That is already in evidence at the re¬ 
quest of the defendants. 

The Court: How is it showing any confusion when the 
defendant is not using “Electrical Center” at all? 
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Mr. Friedman: As a matter of fact, that is an excep¬ 
tionally potent piece of evidence, in our opinion. It is a 
letter addressed to the defendants, apparently, by their 
own bank, and it shows that the name 1 ‘Television Center” 
and the name “Electrical Center” are synonymous in the 
public’s mind. Their own bank believed that the “Tele¬ 
vision Center” that was opening an account— 

The Court: Do you make a motion to have this stricken? 
Mr. Brick: I make a motion to have it stricken. 

The Court: The motion is granted. There is no issue 
about “Electrical Center.” The defendant does not use 
“Electrical Center,” and therefore he cannot be accused 
of causing confusion in the minds of the bank. 

61 . Mr. Friedman: I ask the Court to allow Plain¬ 
tiff’s Exhibit No. 6 to stay in evidence, because— 
The Court: Of course, it is in in the sense it is part of 
the record for the Court of Appeals. The Court does not 
accept it as evidence. One reason, and one sufficient rea¬ 
son, is that the defendant cannot be accused of confusing 
anybody when he does not use the term “Electrical Cen¬ 
ter.” 

Mr. Friedman: The reason I am making the specific 
offer now is that we think that the use of the name “Tele¬ 
vision Center” by the defendant is a confusion, or tends 
to confuse the general public with the plaintiff’s name 
“Electrical Center” and “Television Center”— 

The Court: The Court’s mind is not sufficiently acute 
to understand what you are driving at, and the motion is 
sustained. 

63 Q. I show you this paper and ask you to tell me 
what that is? A. That is a receiving slip, receiving 
record. 

*•*•••*••• 

Q. And what is the date of that? A. February 13,1950. 
Q. Can you tell us what happened on the occasion that 
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that merchandise, receiving record, was made? A. Gold¬ 
man sent ten cartons of radios to our store. 

Q. At 414 Tenth Street? A. Yes, sir. 

Q. Were they received at your store? A. They were. 

Q. And were they receipted for by your employee? A. 
That is right. 

Q. Did they belong to you, or who did they belong 
64 to? A. We later found it did not belong to us. It 
belonged to “Television Center’’ up the street at 
520 Tenth Street. 

Q. Subsequent to this date, was there any additional 
merchandise brought to your place of business that be¬ 
longed to the defendant? A. Quite a bit. 

Q. Approximately how many shipments? A. I would 
say around 20 shipments. 


Q. Were any of those shipments put into your place of 
business? A. Almost all of them were put in our place of 
business. 

65 Q. Following the placing of the sign on the window 
at 520 Tenth Street—Do you remember when that 
sign was placed on there? 


Mr. Brick: It was put up on February 4, if Your 
66 Honor please. 


Q. The sign itself advertised that “Television Center” 
was to open on or about February 15 ? A. That is right. 


Q. Subsequent to the appearance of the sign, did you 
receive any telephone calls concerning the opening of a new 
branch store at your place of business? A. Quite a few. 
As a matter of fact, about 200, or maybe more than that, 
telephone calls were received by me. 
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Q. Over how long a period of time? A. About three 
weeks to a month. 

The Court: Did you ask about a branch store? 

Mr. Friedman: Yes, sir; the branch store at 520. 

The Court: Do you mean somebody assumed that it was 
his branch store? 

Mr. Friedman: That the defendants’ store was 
67 another branch store being occupied by the plaintiff. 


Q. Did those telephone calls stop after their name came 
off the window? A. Not necessarily. We still had quite 
a few calls asking us whether we did open. 

The Court: He says they receded. Did not stop. 


Q. Did anyone in Washington, besides yourself, up to 
the time the defendant started to open its store, that you 
knew of, use the name “Television Center” in the District 
of Columbia; or did you know up until the time this suit 
was filed that anyone else in the City of Washington used 
the name “Television Center”? A. I did not know it. 

Q. As a matter of fact, did anyone advertise in the news¬ 
papers the name “Television Center” besides yourself? 
A. No, sir. 


Q. When suit was filed, the defendants had not 
68 opened for business yet, had they? A. They had 
not. 

Q. Did you receive any complaints that the defendants, 
after they opened their store, were misleading or attempt¬ 
ing to mislead people coming into their store? A. They 
did. 


70 Q. Is the Milton Diener, lessor, and the Walter 
Diener, lessor, named in plaintiff’s Exhibit No. 11, 
the same Dieners that are associated with the 4-D Corpo¬ 
ration that are your landlords at 514 Tenth Street, North¬ 
west? A. They are. 
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Cross Examination 
By Mr. Brick: 

Q. Now, Mr. Schwartz, you have introduced among your 
papers—and I think this was marked Plaintiff’s Exhibit 
No. 12—a Times-Herald Newspaper, dated Thursday, De¬ 
cember 9, 1948, in which you have an ad. Is this your ad? 
A. That is an ad of my Record Department. 

Q. And nowhere in that ad does it appear the words 
“Television Center”? A. Not on records, as we do not 
put “Television Center” on record ads. 

Q. Tell the Court on what ads you do put “Tele- 
71 vision Center”? A. We put “Television Center” 
on radio, television, and the appliance ads. 


Q. You have testified that since October 1,1948, you have 
consistently used in all of your ads the words “Television 
Center,” isn’t that true? A. I did not say that. 

Q. Tell us exactly what you did say? A. I told you that 
we were using it. I did not say exclusively. 

Q. I said “consistently.” A. Or consistently. 

Q. Isn’t it your testimony that from October 1, 1948, up 
until the time that you started this suit, that you con¬ 
sistently used in all your ads the words “Television 
Center” in conjunction with “Electrical Center”? A. I 
would not say in all my ads; I would say in most 
72 of my ads. 

Q. When did you move to 414 Tenth Street, North¬ 
west? 

The Court: Let me clarify it. Were you formerly at 
520? 

The Witness: No, sir. I was at 514. That is three 
doors down the street. 

The Court: You were never at this same location? 

The Witness: I was never at 520. 

By Mr. Brick: 

Q. Then you moved from 514 Tenth Street, Northwest, 
to 414 Tenth Street, Northwest? A. That is right. 
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Q. When was it that you moved? A. About January 15 
is when we moved over to this other address. 

Q. When was it you threw a big sale, an opening sale? 
A. On the 18th of January. 

Q. Of what year? A. 1950. 

Q. On that date, will you tell His Honor whether or not 
you had any large advertising in any newspapers? A. We 
did. 

Q. I show you this advertising of the Evening Star, Tues¬ 
day, January 17, 1950, which is a two-page full advertise¬ 
ment, and ask you if that was your advertising? 
73 A. That is. 

Q. Now, will you point out anywhere in this adver¬ 
tising anything that mentions * 1 Television Center.” A. 
On the sign. 

Mr. Brick: I want Your Honor to see this, what he con¬ 
tends is on the sign. 

By Mr. Brick: 

Q. Now, point this out to His Honor. Show His Honor 
where you maintain this paper here has “ Television 
Center”; point it out to His Honor. 

The Witness: There it is, in the sign (indicating). It 
so happens— 

The Court: Just a minute. Show it to me. 

The Witness: In other words, we have a picture of the 
store, and the sign, “Electrical Center” and “Television 
Center.” 

The Court: There is no “Television Center” there. I 
have distinctly ruled there is no “Television Center” here. 

Mr. Friedman: We concede “Television Center” does 
not appear on there, because Your Honor has already ruled 
that the picture itself does not show “Television Center.” 


74 Q. Now, getting back to the telephone books, have 
you ever had a telephone listing from October 1, 
1948 down to the present time, with the Chesapeake & 
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Potomac Telephone Company, listing your business any¬ 
where under a number for “Television Center”? A. I did 
not. 

Q. As a matter of fact, the only time that any of your 
advertising, or listing in the telephone book that “Televi¬ 
sion Center” appeared, was this one book put out in March 
of 1949? A. Yes. 

Q. I want to call your attention to the telephone books 
of December 1949. Those are the books that we are now 
using in the City of Washington at the present time; is 
that correct? A. That is right. 

Q. Anywhere in these books do the words “Television 
Center” appear? A. No, sir. 

Q. Every bit of listing in those books is “Electrical 
Center”; is that correct? A. That is right. 

Q. Tell His Honor whether at any of these locations that 
you now have, or have had as a place of business 

75 since October 1, 1948, have you had the occupancy 
permit in the name of “Television Center”? A. No, 

sir. 

Q. Your taxes, have they been paid to the District under 
a license called “Television Center”? A. No, sir. 

Q. As a matter of fact, all of your public utility listings, 
and the bills, are they in the name of “Television Center”? 
A. No, sir. 

Q. All of those, as a matter of fact, are in the name of 
“Electrical Center”? A. That is correct. 

Q. You are acquainted, are you not, with George’s Radio 
Store, on F Street, between 8th and 9th? A. I am. 

Q. Do you recognize this picture? A. I do recognize that 
picture. 

Q. Where is that picture located? A. Inside the store. 
Q. Of George’s Radio? A. Of George’s Radio; I would 
say about 20 feet inside the store, and going down to the 
basement. 

Q. And that is on F Street, between 8th and 9th, 

76 Northwest, Washington, D. C.? A. That is right. 

• ••••*•••• 
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Q. Will you describe to His Honor just bow large that 
sign is? A. The sign is a small sign. I would say it was 
probably three-foot high by five-foot wide. 


78 Q. Now, tell His Honor when it was that you put 
the word “Television’’ in this sign. A. When did 

we put it in there? 

Q. Yes. A. When we took the sign off of our old build¬ 
ing. That was in December, 1949. We took the sign off 
the old building because we were going to remodel it, and 
put it on the new building. 

Q. When this sign was on the old building at 514 Tenth 
Street, Northwest, it did not have the word “Television” 
in it; is that correct? A. That is correct. 

Q. Who did the work for you, to put the word “Televi¬ 
sion” in there? A. The Stone Sign Company. 

Q. When was it that you had these side signs made, this 
over here on Exhibit 9? A. It was put a little while 

79 after this, because they did not have this portion of 
the sign finished, because they had to get the main 

sign up there so they could figure the distance between the 
end of the sign and the side of the wall, and that is the 
reason why they did not put the sign on at the same time 
of the big sign. 

Q. How long after the big sign at the present location 
was it that these side signs went up? A. About ten days. 

Q. So that by January 1, both the side signs and this 
big sign were up at your new location at 414; is that 
correct? A. Will you repeat the question? 

Q. So that by January 1, 1950, the big sign and the side 
sign were already put up at your new location at 414 Tenth 
Street, Northwest? A. No, sir. 

Q. When was it? A. It was up the time we opened. The 
big sign went up on January 14. 

Q. You mean December? A. No, January. 
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80 Q. Now, I show you Plaintiff’s Exhibit No. 10, 
which is a picture of your repair shop at 504 Tenth 

Street, Northwest, and ask you to tell us when this sign 
. was put up? The sign says “Electrical Center,” and down 
there, it says “Electrical Center” and “Television Center.” 
When was that put up? A. I do not know the exact date. 

Q. Give us the approximate date. A. I would say March 
of this year. 

Q. March of 1950? A. That is right. 
*•#**••••• 

81 Q. Now, I show you Plaintiff’s Exhibit No. 8, and 
ask you what that represents? A. That represents 

my old store. 

Q. 514 Tenth Street? A. Yes. 

Q. When was it that you put up this sign “Electrical 
Center and Television Center moved to 414 Tenth Street, 
Northwest, one block below”? A. January; about the same 
time that we opened the store at 414 Tenth Street. 

Q. When was that? A. Around January 18. It would 
be about January 15. 

Q. Now, as a matter of fact, who made this sign for you? 
A. Who made that particular sign? 

Q. This particular sign, the one on top of Plaintiff’s Ex¬ 
hibit No. 8. A. Hanlein Sign Company. 

Q. Where is the Hanlein Sign Company located? 

82 A. On D Street, near 10th. 

Q. Would you deliver in Court this afternoon your 
bill for that sign, showing the date on it? A. Yes. 

Q. As a matter of fact, wasn’t that sign put up sometime 
around February 12, February 13, or February 14, of 1950? 
A. I don’t remember. I don’t remember for the reason I 
know the sign was up there—we put the sign up because 
we moved to 414, and we had to have something there to 
signify we were moving to 414. 

Q. Before you put “Television Center” up there, will 
you tell His Honor what you had on that sign? A. I don’t 
remember. 
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Q. As a matter of fact, 44 Television Center” appeared on 
that sign for the first time aronnd February 12, 13, or 14 
of 1950; isn’t that a fact? A. I don’t remember. 

Q. You do not deny that, do you? A. What is that; re¬ 
phrase your question. 

Q. That on February 12, 13, or 14, of 1950, for the first 
time on that sign appeared the words 44 Television Center?” 
A. There was no sign previous to that. 

Q. When did you put the sign up? A. I told you 

83 when we put the sign up, when we moved to 414 
Tenth Street, to the best of my ability. After all, 

I am no world-beater. I cannot remember dates. 

Q. You will bring in the bill? A. All right, we will do 
that. 

Q. When was it you made the stamp that went on Plain¬ 
tiff’s Exhibit No. 5-A, the rubber stamp that you talked 
about; when was that made? A. That stamp was made 
when we moved to 414 Tenth Street. 

Q. Give us an approximate date. A. In January. 

84 Q. Why was it you held onto this particular letter 
that you have marked Plaintiff’s Exhibit No. 6, from 

the Hamilton National Bank, and yet you did not hold onto 
the other hundred or so pieces of mail that you testified 
came to your place of business erroneously? A. For the 
reason that the other pieces of mail were addressed to 
44 Television Center,” and this particular piece of mail was 
addressed to 44 Electrical Center.” 


Redirect Examination. 


Q. The sign that was referred to by the defendant as 
Exhibit No. 1 for identification; is that sign in George’s 
Store now? A. It is not 

Q. So that there is no other store in Washington that 
uses that sign? A. No, sir, not to my knowledge. 
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Q. And this is down permanently? A. Yes, sir. 

85 Q. Compared to this picture on Defendants ’ Ex¬ 
hibit No. 1, for identification, what would be the rel¬ 
ative size of the sign on here marked “ Television Center 
of Washington,” and the * * * sign that is now over 414? 
A. That sign is about six by sixteen, 16-foot long, and 6-foot 
high. * * * This sign is 3-foot high, and about 5-foot wide. 

Q. In Plaintiff’s Exhibit No. 3, the telephone book of 
the issue of April, 1949, you had an advertisement which 
contained the words “Electrical Center,” and “Television 
Center.” Did you have any advertisement at all in the 
December, 1949 issue, any display? A. Not under “tele¬ 
vision.” 

Q. So that the entire ad was removed? A. Was 

86 removed completely. 

Q. Why did you remove the ad? A. For the rea¬ 
son that they doubled up the price on the advertising, and I 
did not feel like going to the expense of $48 a month for 
that particular ad where we had paid $24 originally. 

Q. In addition to the advertisements that are shown in 
Plaintiff’s Exhibit No. 12, which, I believe, you said went 
up to— A. (interposing) October, 1949. 

Q. October 1949. —there were additional advertisements 
subsequent to that time containing the words “Electrical 
Center” and “Television Center”? A. That is right. 

Q. And those are in a scrapbook maintained by your ad¬ 
vertising manager? A. We did not have enough time to 
get the additional tear sheets last night, because the Star 
closed at 5 o’clock. 

Recross Examination 

Q. As a matter of fact, don’t you know that there is a 
radio-television shop at Alexandria, Virginia, that has 
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been there for several years, known as “Television 
87 Center”? A. No, sir. 

Q. You did not know that? A. No, sir. 


Raymond G. Gray 


Direct Examination. 

By Mr. Friedman: 


Q. Where are you employed? A. Washington Times- 
Herald. 

Q. How are you employed? A. I am advertising man. 
Q. How long have you been in the advertising business? 
A. About 28 years. 

Q. How long have you been in the advertising business 
in Washington? A. Been here 18 years. 

88 Q. As part of your duties, is it your business to 
advise with reference to advertising matter? A. 
Yes, sir. 

Q. Have you had an opportunity to see the so-called clip 
sheets, which are Plaintiff’s Exhibit No. 12? Let me cor¬ 
rect that. It is Plaintiff’s Exhibit 12, that is correct. A. 
Some of these are clip sheets from my paper. 

Q. Some are from your paper, and some from the Star; 
isn’t that correct? A. Yes, sir. 


Q. In the course of your business, is it your duty, or do 
you have knowledge of making places of business to 
89 become known or identified in the public mind? 


A. I would say yes, to that. 

Q. Have you personally engaged in supervising adver¬ 
tising in the District of Columbia for the metropolitan 
area so as to identify a particular place of business in the 
public mind under a certain name? A. That is true. 
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Mr. Friedman: I offer this witness as an expert. 

The Court: Proceed. 

By Mr. Friedman: 

Q. I now ask you sir, if the advertisements appearing in 
this group of clip sheets before you, in which the name 
“Electrical Center’’ and “Television Center” appear, has 
been of sufficient volume over the period of time covered by 
those clip sheets, and in that amount of volume, whether 
that has been sufficient to identify, in your opinion, the name 
of “Television Center” with the place of business operated 
by the plaintiff at 514 Tenth Street, Northwest, and now at 
414 Tenth Street, Northwest, Washington, D. C.? 

• *•*••*••* 

90 The Witness: My opinion would be that as an ad¬ 
vertising man, there has been sufficient copy run, and 

large enough copy, that the “Electrical Center” and “Tele¬ 
vision Center” would be identified as his place of business. 

***•*##*#• 

Cross Examination. 

By Mr. Brick: 

Q. Were you subpoenaed here today? A. Yes, sir. 

Q. And do you appear on behalf of the Times-Herald? 
A. Yes, sir. 

Q. And you have given this expert testimony, have you, 
without any remuneration, or compensation? A. Yes, sir, 
none -whatsoever; no more than they asked me to come 
down here. 

**#**•#*•* 

91 Q. You have sold a sufficient volume of advertis¬ 
ing to this man to realize, or feel he is a friend of 

yours? A. No, sir. I have only handled his account for 
about 60 days. Mr. Birch handled his account for years. 
We switch accounts from time to time. 

Q. He has been a very voluminous advertiser with your 
paper? A. He probably spends 80 cents of every dollar 
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with the Star, and probably 20 cents of his dollar with the 
Times-Herald. 

Q. For which business is very grateful? A. We would 
like to have the 80. 

Redirect Examination 
By Mr. Friedman: 

Q. Before you came down in response to our subpoena, 
did you ever see me, or did you know you were going to 
testify as an expert when you came down here? A. I was 
told to take this summons that was served, and come down 
here to explain the difference in tear sheets and files. 

• ••••••••• 

92 

Perry Penney 

Direct Examination. 

By Mr. Friedman: 

• *•••**•*• 

Q. And you are connected with the Star? A. Yes, sir. 
Q. You are here as a result of a subpoena to bring 

93 with you the records of the Star showing advertise¬ 
ments of the “Electrical Center’ , during the period 

from September 1948 to February 10, 1950, showing ads of 
the “Electrical Center” in which “Television Center” ap¬ 
pears? A. Yes, sir. 

Q. Did you bring those advertisements or records with 
you? A. No, sir. 

Q. Could you bring them with you? A. No sir. I have a 
record of all the ads we charged to the “Electrical Center” 
during that period of time. 

Q. You merely have a record of the ads, but you do not 
have the copy that was in the papers? A. That is right. 


Q. In other words, you could not bring it down without 
a truckload? A. That is right. 
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94 Mr. Friedman: I wanted the Court to know we 
made the effort to get it. 

The Court: He has something. What did you say you 
had? 

The Witness: I have just the charges that were made 
to “Electrical Center,” during that period of time. 

The Court: For advertising? 

The Witness: Yes, sir; just the date on which ads ran. 
The Court: The difficulty is it does not show what is in 
the advertisement. 

Mr. Friedman: That is all from this witness. 

• •••*••••• 

Herman Blackwell 

Direct Examination. 

By Mr. Friedman: 

95 Q. And where are you employed? A. Electrical 
Center. 

Q. How long have you been there? A. I have been there 
since the 16th of January, 1950. 

Q. What are your duties there? A. As porter, and as¬ 
sistant to the shipping clerk. 

Q. Do you receive shipments that come in to the Elec¬ 
trical Center? A. Some of them, yes, sir. 

Q. Directing your attention to February, 1950, did there 
come a time when shipments came to your place of employ¬ 
ment that did not belong there? A. Yes, sir. 

Q. How many of those shipments came, to your knowl¬ 
edge? A. About ten or twelve. 


Q. Over how long a period of time did that go on? A. I 
went to work there the 16th of January, and that 
96 happened about three or four days in January when 
1 was there. 
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Q. And the rest of them in February? A. From January 
to February. 


Q. Where did you take them? A. I taken them to Tele¬ 
vision Center. 

• ••••**#•• 

99 Redirect Examination. 

• ••*••***• 

100 It was while they were remodeling it that you took 
the shipments there? A. That is right. 

Recross Examination. 


Q. Weren’t they still remodeling the store in February? 
A. That I can’t remember. The last shipment I carried 
up there myself, I think they were opening; I think it was 
about the last of February, and a big heavy-set man dressed 
in blue pants and a white shirt received it. 


Frances Friedman 

#*****••*• 

Direct Examination. 

By Mr. Friedman: 

101 Q. Are you related to me in any way? A. No, sir. 
Q. Did you ever see me before this morning? A. 

Never. 

Q. Now, Mrs. Friedman, what is your husband’s name? 
A. Harry Friedman. 


Q. Who is he employed by? A. Electrical Center. 

Q. Did you have occasion in April of this year to go to 
the store at 520 Tenth Street, Northwest? A. Yes, I did. 

Q. What was your purpose in going? A. Well, I went 
in there and asked for Mr. Fried. 
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Q. Who is Mr. Fried? A. Mr. Fried is my husband. In 
business, he is called “Mr. Fried.” 


102 Q. And asked for Mr. Fried? A. That is right. 

Q. Who did you ask? A. Who did I speak with? 
Q. Yes. A. A gentleman approached me. 


Q. Tell us what happened when you went into the store. 
A. Well, I went in there, and this gentleman approached 
me, and asked we what I wanted. I said I had spoke to 
Mr. Fried over the phone, and I would like to see him. He 
said that he was out, and that he would help me. I told 
him I was interested in a clock, and he showed me 
103 the clocks, and I told him I would purchase that 
clock, and I gave him a dollar deposit, and he gave 
me a receipt, which I have with me. 

Q. May I see the receipt? A. Yes. 

Q. This is dated 4-22? A. April 22nd. It was on a Sat¬ 
urday afternoon. 

Q. That is when you went in there? A. That is right. 

Q. Why did you go in there and ask for Mr. Fried? You 
knew he was not employed there. A. Well, I was told to 
go in there as a shopper. 

The Court: You were told to go in there? 

The Witness: As a shopper. 

The Court: Who told you? 

The Witness: Mr. Schwartz asked me to go. 


Stipulation re Mr. Shane. 

104 Mr. Friedman: We have one other witness, a Mr. 

Ted Shane, who was here yesterday in response to 
a subpoena. He advised me yesterday afternoon that he 
had a case that was pending before the Municipal Court 
that had been pending there for some two or three years, 
and he would like to get rid of it. He said he was going 
over there and get excused, if he could, to come over here. 
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I did not see him here this morning. So, he will be my final 
witness. He will testify as to the advertisements, and also 
as an expert on the question of sufficient volume of adver¬ 
tising to identify the plaintiff’s place of business as ‘‘Tele¬ 
vision Center.” 

If it is satisfactory, I will close my case with the reser¬ 
vation that I can put him on when he shows up. 

• #••***•** 

105 Mr. Brick: If you will tell me what he will testify 
to, I might agree. 

Mr. Friedman: He is to testify that he has been in the 
advertising business for many years, that he is now so 
engaged, in the District of Columbia, that he has been the 
advertising agent, that he is now engaged in the publicity 
and advertising business at Art Ads, Incorporated, that 
the advertisements appearing in this book were put in the 
papers as indicated by the notations over each ad at the 
time that they were put in, that they were cut out of the 
paper each day, and put in these under his direct super¬ 
vision, that they were kept in the ordinary course of his 
business, that the ads in here were paid for, that the adver¬ 
tising done by the plaintiff in this case under the name of 
“Television Center” has been sufficient to identify it in 
the public’s mind as the place of business of the plaintiff 
at 414 Tenth Street now, and at 514 Tenth Street before 
they moved. 

Mr. Brick: I will agree that if he were on the stand, he 
would testify to that. Of course, I object, as I have ob¬ 
jected to all these other witnesses, about their giving their 
opinion that there was sufficient advertising. 

The Court: What you mean is that you do not object 
to his testifying out of order, but you do not admit that 
his testimony is relevant at this time? 

106 Mr. Brick: That is right. It will not be necessary 
to call him. 

Mr. Friedman: Then, it is conceded, if he were here, that 
he would so testify? 
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The Court: No; that he could testify out of order. 

Mr. Friedman: He said it would not be necessary to call 
him. 

Mr. Brick: It will not be necessary to call him. I will 
admit he would so testify to that. 

The Court: All right. It is not necessary to call him. 


Bernard B. Weiner. 

• ••••••••• 

Direct Examination 
By Mr. Brick: 

• ••••••••• 

Q. What is your connection with the corporation known 
as “Television Center, Incorporated”? A. I am the presi¬ 
dent. 

107 Q. Are you acquainted with this sign, “Television 
Center of Washington,” in Defendant’s Exhibit No. 

108 1? A. Yes, sir. 

Q. Will you describe to His Honor how large that 
sign is? A. I would say that is about six feet high, and 
about eight to ten feet wide, thereabouts. 

Q. When did you first notice this particular sign? A. I 
would say that sign has been up since the fall of 1948; I 
don’t know the exact date. 

• #•••••••• 

Q. To your knowledge, is there another place of business 
in Alexandria, Virginia, known as “Television Center”? 

A. There is a company known by Home Equipment Com¬ 
pany, that calls itself “Television Center.” 

Q. Where is that located? A. It is on the Alexandria 
Highway, or one of those thoroughfares. 
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109 The Witness: They have been there under that 
name for the past two years, to my knowledge. 

The Court: And where are they? 

The Witness: On the Alexandria Highway. • • • 2619 
Mt Vernon Avenue, Alexandria, Virginia. 


Q. Now, thereafter, did you confer with the Tele- 
110 phone Company? A. Yes, sir; we applied to the 
Telephone Company for a listing under the name 
of “Television Center.” 

Q. And was it granted to you? A. No, sir, it was not; 
not immediately. They said they would first have to see 
if there was another listing like that; and they said they 
would notify us, which they did, and said there was not. 

Q. Eventually, were you given the listing under “Tele¬ 
vision Center”? A. Yes, sir. 

The Court: When? 

The Witness: I believe it was about the 3rd or 4th of 
February. 

By Mr. Brick: 

Q. Now, have you been given franchises by different com¬ 
panies, under that name? A. Yes, sir. 

Q. I hand you a list, and ask you what that is? A. This 
is a franchise from the Stromberg-Carlson Company. 

Q. Who is that to? A. Television Center, 520 Tenth 
Street, Northwest. 


Ill Q. I hand you this, and ask you to identify that. A. 

This is a franchise from the General Electric Supply 
Corporation. 

The Court: What is the date of it? 

The Witness: That date is February 21, 1950, also to 
Television Center, 520 Tenth Street, Northwest. 
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By Mr. Brick: 

Q. I hand you this, and ask you what that is. A. That 
is a Philco franchise for the year 1950, given to Television 
Center, 520 Tenth Street, dated February 3, 1950. 

Q. And also is that the retailer’s agreement? A. This 
is the retail agreement that goes along with the franchise 
for Philco. 

Q. Now, I hand you these letters, and also the dealer 
reserve agreement, and ask you what that is? A. This is 
from the Commercial Credit Corporation— 


112 Q. Do not read the letter. Just tell us what it is. 

A. It is a confirmation of credit that the Commercial 
Credit Corporation has granted the Television Center, In¬ 
corporated, dated February 9, 1950. 

Q. I ask you what that is (indicating)? A. This is a 
Zenith dealer franchise given to Television Center, 520 
Tenth Street, Northwest, dated the 17th of February. 

Q. I ask you what that group here represents (indicat¬ 
ing). A. These are our first invoices from the various dis¬ 
tributors, showing the exact dates on which the first ship¬ 
ments of merhandise were made. 

Q. And who were they made to? A. Television Center, 
520 Tenth Street, Northwest, Washington, D. C. 


113 Q. When was it that you first were approached by 
Mr. Schwartz in this case about the use of the name “Tele¬ 
vision Center”? A. I do not recall the exact date. I imag¬ 
ine it was the first or second week in February; about the 
11th, 12th, or 13th, perhaps; thereabouts. 

Q. And will you tell us what the conversation was at that 
time? A. Mr. Schwartz was nice enough to. come in and 
congratulate us on opening our business, and wished us 
luck, and went on to state that he did not like the name we 
were using. I said, “Well, it is our name.” 
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“Well,” lie said that he had been using it. I said, “I 
did not know you did use it.” 

He said, “I am asking you not to use it.” 

I said, “We will use it since it is our name, and no other 
name like that was in the city.” 

Q. Were you acquainted with his place of business prior 
to the time that you entered into a lease for these premises 
at 520 Tenth Street, Northwest? A. Yes, sir. 

114 Q. What was it known to you as? A. Electrical 
Center. 

Q. Who are the Dieners? 


A. They happen to be my brothers-in-law. 

Q. You are married to their sister? A. That is right. 

Q. Do they own the building at 520 Tenth Street, North¬ 
west, to your knowledge? A. No, sir, they do not. 


115 Q. I ask you what this represents? A. This is an 
advertisement for the Electrical Center in the Wash¬ 
ington Post, dated February 1,1950. 

Mr. Brick: I offer this as Defendants’ Exhibit No. 6. 
The Court: Is this the new address, 514? 

Mr. Brick: 514 was the old address. 414 is the new 
address. 

The Court: There is no “Television Center” on this. 
Mr. Brick: I know that. 

Here is Defendants’ Exhibit No. 6, and I want to call 
Your Honor’s attention to this one I am handing up now. 
It was February 1,1950, at the new address. It has “Elec¬ 
trical Center,” and in that it has an ad for, “Radios, rec¬ 
ords, television,” and everything. This is the Washington 
Post of February 1,1950. 

Q. I hand you this, and ask you what that repre- 

116 sents? A. This is an advertisement from the Sun¬ 
day Star of January 30, 1949, advertising Dumont 

Televisions by the Electrical Center. 
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Mr. Brick: I offer that as Defendants’ Exhibit No. 7. 
Mr. Friedman: May it please Your Honor, of course I 
have no objection. I think they ought to go in as one ex¬ 
hibit. They are all of the same class, ads without the name 
Television Center.’’ 


Q. And when were you able to open up? A. We opened 
up on the 24th of February, 1950. 

117 Q. And what did you open up as? A. “Televi¬ 
sion, Unlimited.” That was by Court order. 

Q. Did there come a time— 

The Court: Court order? 

Mr. Brick: I had colloquy with the Court, and I said, 
“What can we use?” He said, “You can use ‘Television, 
Unlimited.’ ” I said, “To he on the safe side, use Tele¬ 
vision, Unlimited.” 

The Court: He has a better name, hasn’t he? 

Mr. Brick: I do not think so. 

By Mr. Brick: 

Q. Is “Television Center” a generally accepted term in 
the trade? A. Yes, sir. 

Q. Now, I hand you this, and ask you what that is? A. 
This is the May 22,1950, issue of the Radio and Television 
Journal. It is a trade paper. 

***#**•••• 

119 Q. Is this a story on television? A. This is a 
story about a jewelry company that has a depart¬ 
ment which it calls the “Television Center,” and through¬ 
out the entire article they keep mentioning the words “Tele¬ 
vision Center”; and yet, primarily, their business is 
jewelry. 

• •***••#*• 

Q. Now, when did you leave the employ of Phillips 

120 & Company? A. January 30, 1950. 

Q. During the month of January, was any mer- 
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chandise shipped to your concern that you were going to 
open up at 520 Tenth Street, Northwest? A. No, sir. 

• • * • • • • * • • 

Q. Now, as a matter of fact, when was the occupant that 
occupied 520 Tenth Street, vacated from that location? A. 
February 15,1950. 


121 Q. Now I hand you Plaintiff’s Exhibit No. 8, and 
ask you what does that represent? A. This repre¬ 
sents the picture of his old premises at 514 Tenth Street, 
Northwest. 

Q. Do you recall seeing those premises prior to February 
3,1950? A. Yes, sir. 

Q. Will you tell His Honor what he had on his top sign? 
A. There was no top sign there then. 

Q. So, it was after February 3, 1950, that this top sign, 
which has “Television Center”, appeared? A. Much later, 
after February 3. 


122 Q. Now, how many days were you closed as a re¬ 
sult of this temporary restraining order? A. We 
were closed from the 15th of February, 1950, until the 24th 
of February, 1950. 

Q. And why were you closed during that period of time? 
A. Because the temporary injunction proceedings had not 
come to trial yet. 

Q. During that period of time, what business day did you 
lose as an important business day in the radio and televi¬ 
sion industry? A. Washington’s Birthday, February 22, 
1950. 

Q. Is that a tremendous day in the business of television 
and radio? A. One of the biggest sales days in our in¬ 
dustry. 

Q. When did you open up after February 24th, 1950? 
Under which name did you open up? A. Television, Un¬ 
limited. 
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Q. So, the first time you ever opened up the doors for 
business to the general public, you opened up under the 
name of “Television, Unlimited,” and not as “Tele- 
123 vision Center”? A. Television, Unlimited. 

Q. As a result of this injunction suit, what dam¬ 
ages have you sustained, if any? A. We have lost busi¬ 
ness primarily, and embarrassment with the distributors. 

Q. Will you tell His Honor approximately how much 
business you lost as a result of being closed down for those 
days? A. I would say a very nominal amount would be 
about $20,000 worth of business for the nine days. 

• ••••••••• 

Q. Tell us the net profit you would have made from that 
amount of gross business? A. I would say in our business 
it comes down to net—it is a question of before or after 
taxes—I say, if we get around 10 percent, we consider it 
very fortunate. 

Q. Your testimony is that you have lost around $2,000 
net profit as a result of being closed down during that 
period of time? A. In addition to the other expenses which 
entailed changing signs. 

• ••••••••« 

125 Q. At any time since you have been in business, 
to your knowledge, have either you or any of your 
employees attempted to pass your business off as Televi¬ 
sion Center? A. No, sir. 

Q. And you heard the testimony of Mrs. Friedman. Do 
you know anything about that transaction? A. No, sir. 

Q. Did you give any orders to any of your employees, 
that if people came in and asked for Mr. Fried, or some 
other name— 

Mr. Friedman (interposing): I object. 

By Mr. Brick: 

Q. —to tell him he was out, or anything of that nature? 

The Court: What is your question? 
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Mr. Brick: I am asking him if he gave orders to any 
of his employees, if someone who asked for a salesman who 
did not work for them, to go ahead and tell them he was 
ont. 

There was testimony by Mrs. Friedman, that she 

126 came np and said, “Is Mr. Fried here?” And he 
said, “No, he is ont. Can I do anything for you ? ’’ 

And he went ahead and sold something. 

I want to show that the manager of the business did not 
tell his employees to carry on any such practice as that. 

The Court: But there is no reason why the man should 
not have been out for lunch. I can imagine a dozen rea¬ 
sons why he was out. He was probably out. I do not think 
the testimony is material. I have never understood why 
the lady working for one person went to see her husband 
working for another. There are a lot of things I do not 
understand about the case. 

Mr. Brick: Your witness. 

Cross Examination 
By Mr. Friedman: 

Q. Mr. Weiner, when is the first time that you knew that 
anyone was using the name of “Television Center” in con¬ 
nection with their business? A. When? 

Q. Yes, sir. A. After we got the restraining order. 

Q. You did not know about anyone. Did you know about 
George’s Radio? A. No, sir. 

Q. TJsing the name “Television Center of Wash- 

127 ington”? A. No, sir. 

Q. You did not know until after the restraining 
order; is that correct? That is the only time you found it 
out? A. That is correct; that is the only time we found it 
out. 

Q. When did you know about Home Equipment Com¬ 
pany on the Alexandria Highway, using the name “Tele¬ 
vision Center”? A. Also after the restraining order. 
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Q. So that, as far as you knew, no one used the name 
of “Television Center’’ at the time you adopted that name; 
no one anywhere? A. That is why we selected the name, 
yes, sir. 

Q. Were you familiar with the Electrical Center? A. 
I am very familiar with the Electrical Center. 

• **••***•• 

Q. While you were at Phillipps, did you have occasion, 
or was it part of your business to look at the advertise¬ 
ments of other television people? A. From time to time. 

Q. Isn’t it a practice of one dealer to look at the other 
person’s advertisement to see what he is advertising, what 
he is selling it for, how he is putting his copy in the 

128 paper? A. I have always made it a policy that it 
is a full-time job taking care of my particular little 

business without worrying about other fellows. 

Q. You did not examine anybody’s advertisement? A. 
Yes, I did, from time to time. I kept abreast all the time. 

Q. Did you ever see an advertisement of the Electrical 
Center that had the words “Electrical Center is Television 
Center” in the ad? A. Not until after I had examined pre¬ 
vious copies, after the restraining order. 

*•*•••#**• 

129 Q. You have made an estimate that you were due 
approximately $20,000? 

The Court: Gentlemen, I have read the restraining or¬ 
der. The restraining order does not stop them from doing 
business. The restraining order says they cannot do busi¬ 
ness under that name. Therefore, all of that testimony 
goes out. 

*#•••••••• 

134 Q. And you have assumed their lease, that the 
Dieners had on this property, for a period of some 
ten years originally? A. No. I have not assumed their 
lease. They have their existing lease with their landlord. 
Q. You did not assume their lease; but you did take a 
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lease from the Dieners for the unexpired term of their 
lease? A. That is right. 

• ••••••••• 

135 Q. Did the Dieners, or anyone of the corporation 
of which the Dieners are members of, have any finan¬ 
cial interest in Television Center, Incorporated? A. No, 
sir. 

• ••••••••• 

Q. And you are empowered to handle and repair— 
You do substantially the same type of business as the 
Electrical Center, as the plaintiff in this case; isn’t that 
correct? A. Ours is a general business, the same 

136 as any appliance organization. 

Q. The same as the plaintiff in this case? A. The 
plaintiff, or anybody across the street; it is an appliance 
business. 

Q. This article in this magazine indicates that the name 
of the Shubock Jewelry Company of Salt Lake City, is 
“Television Center”— A. They use that term. 

Q. That is the name of that television department? A. 
That is right. 

Q. That is a trade name that they have used? A. Every¬ 
body uses it. A lot of people in the city will use it in various 
forms, if the Court will permit it. I can give you several 
names that are almost identical and similar, everybody in 
the appliance business uses them. 

• ••••••••• 

137 Redirect Examination. 

By Mr. Brick: 

Q. Will you tell His Honor briefly some of the television 
companies’ names? A. Lubar, for instance, uses “Tele¬ 
vision City.” Phillips, they use “TV Heaven,” and 
George’s Radio uses “Television Center of Washington.” 
Hechts, I believe, at one time called their department “Sev¬ 
enth Heaven.” Coincidentally, if I may interject this, the 
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day we opened, Chambers, the undertaker, opened up a new 
establishment and called it “Chambers Flower Center.” 
It is a term that can be applied to any business of any type. 

• ****•*•*# 

138 

Albert A. Schwartz 

• ••••••••• 

Direct Examination. 

By Mr. Friedman: 

Q. Mr. Schwartz, did you measure the space at George’s 
Radio Store on F Street? A. Yes, sir. 

Q. Is there a sign there now? A. There is no sign there 
at the present time. 

Q. Will you point out on that what you measured there 
(indicating)? A. The width of the sign is 66 inches—the 
width of the space—there was no sign there. The opening 
there is 66 inches wide and 35 inches high. 

Q. The stairway that was there is still there? A. That 
is correct. 

Cross Examination. 

Bv Mr. Brick: 

V 

Q. When was that sign taken down from George’s Radio 
that you just talked about “Television Center of 

139 Washington”? A. About three weeks ago. 

The Court: You might find out who engineered the tak¬ 
ing of it down. 

Mr. Brick: I know. He had something to do with it, but 
I do not think it makes any difference. 

Mr. Friedman: I think maybe that is material, and I 
will put it in. 

The Court: All right. 
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Redirect Examination. 

By Mr. Friedman: 

Q. When yon learned about this sign “Television Cen¬ 
ter of Washington’’ in George’s Radio, what did yon do 
about it? A. I did not know the sign was there until it 
was called to my attention when we had the preliminary 
hearing, and when I found out about it, I spoke to Mr. 
Wassennan about taking the sign down, because I was 
using the name of “Television Center.” 

Q. As a result of your representations, they took the 
sign down? A. That is correct. 

140 Q. They have agreed not to use the name? A. 
That is correct. 

Q. There is one other thing that I wanted to ask you. 
In the course of your business as an operator of the Elec¬ 
trical Center and Television Center, did you examine any 
of the advertisements that were in the daily press and 
periodicals that appeared in Washington? A. I always do. 

Q. Did anyone at all ever advertise the name of “Tele¬ 
vision Center” in any of the newspapers or periodicals in 
the city of Washington, or in the metropolitan area, to your 
knowledge? A. Not to my knowledge. 

Recross Examination. 

By Mr. Brick: 

Q. Do you belong to the Electrical Institute? A. I do. 
Q. WTiat is your official registered name with them? 
A. I have been a member of the Electrical Institute for 
15 years. WTien I joined the Institute as “Electrical 
Center” — 

Q. As a matter of fact, “Television Center, Incorpo¬ 
rated,” is a member of that, too, now? A. I do 

141 not know. 

Q. As a matter of fact, they do have their name 
in there as 41 Television Center ” ? A. I cannot answer that; 
I do not know. 
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Q. You do not know that! A. No, sir. 

• ••••••*•• 

The Court: Does anybody want to argue the case? Or 
does anybody want to talk? 

Mr. Brick: I will submit mine. 

(At this point counsel for plaintiff made argument 
[which begins at page 146]). 


Opinion of the Court. 

The Court: I do not have any more doubt that I am 
right than that I am living. I realize that the Court of 
Appeals may have a different view. My view is settled in 
my own mind. 

Gentlemen, I think you ought to let me rule, and not try 
to convince me when I have told you that you cannot. 

I know what I am going to do with this damage suit. 
142 There is no use talking about that. 

The Court dismisses the injunction. The Court 
thinks that the defendant was not restrained from opening 
his place of business. He was only restrained from using a 
particular name, and that, therefore, the damages which 
he claims cannot be awarded. 

The Court thinks that nothing can be awarded except 
general damages. There must have been some inconven¬ 
ience, naturally, with the people the defendant was doing 
business with. They naturally could not understand what 
the difficulty was. 

The Court assesses damages in favor of the defendant 
for $200. 

Mr. Friedman: Will Your Honor make a finding as to the 
right of the defendant to use the name 1 ‘Television Cen¬ 
ter” as well as the right of the plaintiff to use the name 
“Television Center”? 

The Court: The only ruling is that you have no exclu¬ 
sive right. The Courts ruling is this: That the Court is 
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not passing upon the question whether “Electrical Cen¬ 
ter” is your trade name or not; but the Court says that the 
words “television center” are mere descriptive, and they 
are descriptive in a manner which leads the public, and 
which is intended to lead the public with a false impression 
and that, therefore, it is not the exclusive property 
143 of the plaintiff. 

I have talked it over so much that I think you 
understand me. 

I hope the defendant before he submits his findings of 
fact and conclusions of law, will submit them to the 
plaintiff, and see if you cannot agree upon them. 

146 Closing Argument on Behalf of Plaintiff. 

However, the law states that if you do use them, 

147 and the general public comes to know your place 
of business by those general terms, then those terms 

get what is called a secondary meaning, and what was orig¬ 
inally a generic term not susceptible of appropriation as 
a trade name thereupon becomes a trade name, and the 
owner of it is entitled to protection against the appropria¬ 
tion of that name by anyone else. That is the general 
statement of the law as it applies to the case at bar. 

Specifically, as it applies to the case at bar, there is one 
further thing that is of importance, and that is the question 
of unfair trade practice. Names that are not susceptible 
of appropriation as trade names can, by user, become— 
notwithstanding that they cannot become a trade name— 
entitled to protection against someone else using a similar 
or confusing name; and we are in court on those theories; 
first, that we have a trade name, the Electrical Center, 
which is confusing with Television Center which has been 
attempted to be used by the defendants here; second, that 
we have acquired a trade name of Television Center by its 
use, and that has been appropriated or attempted to be 
appropriated by the defendant. 
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Further, that the defendant by the use of the name 

148 “Television Center,” by the manner of his lettering, 
as even a cursory examination will show, shows that 

it is bound to cause confusion. They use script in the words 
“Electrical Center,” as Your Honor will see from an ex¬ 
amination of the pictures of their place of business, in con¬ 
nection with their—I had a list of these. I think it is 
Exhibit 7, it is a picture of 520 Tenth Street, “Television 
Center.” They use a script similar to the script that is 
used in the name that we have of the Electrical Center, as 
you will see by looking at all of the pictures that we use, 
and all of our advertising. 

The Court: You mean it is like this “Electrical” here* 
It is not like that. 

Mr. Friedman: I guess it is in their advertising matter. 

The Court.: We have discussed that one. You said it 
was like this, and like this (indicating), and it is not. 

Mr. Friedman: Like in their advertising matter, and 
also in the name they used. 

Here is a sign, according to the defendant who was up 
there sometime before they moved in, or had any sign there, 
because we moved in January—they did not have a sign 
up until February, and the word “Center” that is in there 
(indicating)—these signs were up before they put their 
signs up. 

149 All of these advertising letters use a script which 
is similar to a script that is used on their windows. 

Mr. Brick: Will you specifically point it out? Where 
is it similar to what you told His Honor? 

The Court: It is not anything like it, at alL 

Mr. Brick: It is not. 

Mr. Friedman: Here is the word “Center” that is in 
here (indicating). 

The Court: I know, but it is nothing like this, nothing 
like that (indicating). 

Mr. Friedman: It does not have to be exact. 

The Court: You said it was. 
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Mr. Friedman: It does not have to be exact. It is sim¬ 
ilar to it. Here is this script writing in this word 1 * center. ’ ’ 

The Court: I thought you were talking about the “elec¬ 
trical” part of it. Here is “Electrical” and “Television,” 
and that is nothing like it at all. 

Mr. Friedman: I am talking about the word “center.” 

The Court: I do not see that. 

Mr. Friedman: This word “center,” and this word 
“center.” 

The Court: I do not see any resemblance at all. The 
“C” is entirely different. 

You cannot find any precedent for this case. The funda¬ 
mental question in this case is whether the word 
150 “center,” which indicates that a person who uses 
it occupies a superior position to any other dealer 
can be appropriated by any individual at any time under 
any circumstances. That is the fundamental question. 
The subordinate question is whether it had been used long 
enough in this case, anyhow, to justify. Then there are 
other questions which I will discuss later. 

Mr. Friedman: The fundamental question whether or 
not the word “center” may be appropriated, I have not 
been able to locate a case involving the word “center.” 

The Court: You cannot find any precedents. 

Mr. Friedman: However, “center” is a geographical 
location, to some extent. 

The Court: When you say you have a television center, 
you are trying to create in the mind of the public that you 
are the biggest dog in the pool, and that the rest of them 
are gathering fragments from a rich man’s table. The 
question is whether any individual at any time has the right 
to appropriate that and says that belongs to him and no¬ 
body else. 

Mr. Friedman: I think that is the obvious effect. As 
Your Honor suggests also, he is the big dog. However, 
even though that name is not susceptible of appropriation 
in the beginning, if it is used, regardless of what the name 
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is, whether that is that name, that type name that is not 
susceptible for trade name, it may be used, if it is 

151 used for a long enough time. 

The Court: It is perfectly obvious in this case it 
has not been. It has been used off and on since the last 
part of September, 19-18. Sometimes in his advertisements, 
he had “Television Center,’’ and sometimes he did not have 
anything in the advertisements but “Electrical Center,” 
and on the front of the store he hasn’t “Television Cen¬ 
ter” at all, nothing but “Electrical Center,” and the word 
“Television Center” below it. To say it has acquired a 
secondary meaning so as to prevent anyone from using the 
word “center,” I think is a mistake. 

Mr. Friedman: Even if we do not have it from a suf¬ 
ficient use of time for the words “Television Center,” we 
do have it for a period of 15 years as “Electrical Center.” 
The Court: Nobody is disputing that. 

Mr. Friedman: The fact of the matter is that as a re¬ 
sult we received, which Your Honor has ruled out of evi¬ 
dence, and I now ask Your Honor to readmit it— 

The Court.: All right; what is it? 

Mr. Friedman: This letter from the bank, Plaintiff’s 
Exhibit No. 6. The defendant went to the bank— 

The Court: I will put it back in evidence. There is not 
a soul in this room that does not get letters that belong to 
other people. I suppose I get a letter a week that belongs 
to somebody else, and I always send it to them with- 

152 out opening it, too. 

Mr. Friedman: I sometimes get mail, and I usu¬ 
ally forward it. If I get mail addressed to myself I have 
to open it to know who it belongs to. I think that is what 
happened in this case. 

The Court: No. The address was perfectly obvious on 
the envelope that it belongs to somebody else. The plain¬ 
tiff had notice that the defendant had moved. 

Mr. Friedman: This is the first notice— 

The Court: He is not on trial for that, anyhow. 
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Mr. Friedman: At the time of receiving this notice, 
which was February 1, was the first time that the plaintiff 
had any inkling that anybody else besides himself was 
using the name “Television Center”; and the ironic thing 
about it is that it was mailed by the defendant’s own bank, 
who recognized by the inside of the letter saying that they 
are opening an account in the name of “Television Center, 
Incorporated,” and then addressing the envelope to “Elec¬ 
trical Center,” and that shows that even the bank was 
confused— 

The Court: You mean some $35-a-week bank clerk is 
any smarter than anybody else? 

Mr. Friedman: I do not think they are any smarter or 
any stupider. 

The Court: That is utterly immaterial It amounts to 
nothing, in my opinion. 


158 The Court: “University” is simply a word that 
has been chosen. It has no specific signification. It 
does not mean that I say I have the best of everything and 
no one else can claim the same thing I can claim. I can very 
readily understand the Court of Appeals decision in that 
case. 

You see, sir, you lost sight, apparently, that the person 
who uses the name and claims exclusive right to use it, uses 
the name “center,” he is just as unfair to other dealers as 
he can be, because he is claiming to be the big shot, and 
says nobody else can claim it but him. So, he is the one 
that is being unfair, you see. You cannot find any prece¬ 
dent for a case like this. 

Mr. Friedman: I have one very close to it. 

The Court: It is not close. You have none like it. I have 
looked the matter up myself. 

Mr. Friedman: There is the Electrical Service Company 
case— 

The Court: In other words, I made up my mind tenta¬ 
tively about it five minutes after the case started, and I 
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looked up the law afterwards, and my opinion has only 
been strengthened by what I have seen. 

Mr. Friedman: There is a case that seems to me 

159 to be directly in point, and that is in 26 LRA, which 
is an Iowa case— 

The Court: Suppose, for instance, instead of using the 
descriptive word, he had said “Electrical Center,” that 
is my trade name, and descriptively, I will say, “Television 
Center,”—instead of doing that, suppose he had said, 
“Electrical Center, my Televisions are the best in the world, 
no one can compare with it,”—then suppose somebody else 
opened up a shop, and said, “My televisions are the best 
in the world, and not one can compare with them”? Would 
you say that the second man had violated some right of the 
first man, 

Mr. Friedman: I do not think so. 

The Court: Of course, you do not. There is no difference 
in kind between that and this. When he says he is a center, 
that is equivalent to saying that he has got the best. It 
means the same thing, and he intends the public to under¬ 
stand it that way. I have no objection to his using it. The 
objection is in saying nobody else can do the same thing. 

Mr. Friedman: The question goes beyond that, a little 
beyond that, in this Electric Service case, which is a fairly 
analogous case. It is the Electric Supply Company v. 
Hess, 739 Washington 20. That involved the case of Elec¬ 
tric Supply Company, a corporation, against a man by the 
name of Hess and his wife, to restrain them from using the 
name “Electric Service Company.” 

160 The Court: When I read that case, I thought they 
must have bought the judge. 

Mr. Friedman: In that case, Your Honor— 

The Court: I would not follow a case like that. Do not 
cite that case to me. That is just ridiculous. 

Mr. Friedman: They did not buy the judge. 

The Court: Of course, I do not suppose they did buy 
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him. The insane hospital would have been the best place 
for him. 

Mr. Friedman: The trial court agreed that it was not 
usable. 

The Court: They had some sense. 

Mr. Friedman: The Court of Appeals reversed them. 
That is the closest case, and Your Honor does not think 
that is a satisfactory case— 

The Court: The Court will take a five-minute recess. 

(Whereupon, a short recess was taken.) 

Mr. Friedman: I was about to call Your Honor’s atten¬ 
tion to this case. It is Dyrnent v. Lewis, 144 Iowa, 509, 26 
Law Reporter, Annotated, New Series, page 73. In that 
case, a man opened a place of business, and called it the 
Robe and Tanning Company. He continued in business for 
a long period of time using the name. However, he was in 
a small town just outside of Sioux City. Persons doing 
business with him, referred to him as the Sioux City 
161 Robe and Tanning Company. He never used the 
name Sioux City Robe and Tanning Company, only 
Robe and Tanning Company, but over the years, his cus¬ 
tomers, using that name, Sioux City, sent him checks in 
that name, and others sent him checks in his regular name, 
or his correct name, omitting the Sioux City, and over a 
period of time—I think he was in business a number of 
years. I do not recollect the exact amount of years. Some¬ 
one else in Sioux City opened a robe and tanning company 
of Sioux City, and the original user of the name, without 
Sioux City, sued to enjoin the use by the second person of 
his name, because it intended to confuse; that even though 
the original user of the name never had Sioux City attached 
to his official name, he had become known as Sioux City, and 
the name was not attached to any of his letterheads, was 
not attached to the front of his business, or any of his cor¬ 
respondence, or anything tangible. His bank account was 
without the words “Sioux City,”—the court there held that 
to allow someone else to come in where the predecessor is 
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already known by the name “Sioux City Robe and Tanning 
Company’’ would lead to confusion. 

The Court: What has that to do with this case? 

Mr. Friedman: It has this to do with it: that even though 
the name is not attached to the front, even though they do 
not use it as an actual trade name, if they had become 
known by that name— 

The Court: You do not understand. Apparently 

162 I have not made myself clear. It is an attempt to 
convey to the mind of the public a false impression, 

and you can never get the exclusive right to do that. Now 
that is the ground; that is the fundamental ground. The 
Court has no doubt, also—even were that not true, that it 
had not been used for a length of time, and in a way, in an 
exclusive way, to justify any secondary signification, which 
would prevent anyone else from using the name—but, the 
fundamental reason that the Court has for taking the view 
it does is that the Court says that nobody ever can by use 
preempt the name which creates, and is intended to create, 
a false impression in the mind of the public, and therefore 
it is utterly unfair to other dealers. 

You will never get that out of my head, if you talk for 
100 years. 

Mr. Friedman: I do not intend talking for 100 years. In 
fact, I do not intend talking much longer. I want to give 
Your Honor the benefit of the reading that I have done. I 
heartily disagree with Your Honor, as Your Honor well 
knows. 

The Court: Hadn’t you better save that for the Court of 
Appeals? You are wasting it on me. 

Mr. Friedman: I think, if I could possibly satisfy Your | 
Honor—for instance, there is the Waltham case (American 
Waltham Watch Co. v. U. S. Watch Co., 173 Mass. 85; 53 
N. E. 141), and the Boston peanut case (Yisho v. Bacci- 
galupo, 183 Mass. 160; 67 N. E. 641), which are cited in this 
Dyment case, Waltham Watch Company, which 

163 manufactures watches. Another company opened a 
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business in Waltham, and wanted to nse the name 
“Waltham” as a geographical location, and the Conrt in 
that case held that, notwithstanding they were in Waltham, 
and manufactured their watches in Waltham, it enjoined 
them from putting “Waltham” or “Waltham, Massachu¬ 
setts,” on their watches. 

Not calling it “Waltham” at all, but even using the 
word “Waltham,” Massachusetts, on the face of the watch 
in any way on account, again, of the same thing, of con¬ 
fusion— 

The Court: If he does not want confusion, he can pick up 
some name that does not make such a claim, and maybe he 
can get exclusive right to it. I cannot give him exclusive 
right to a name which creates a false impression in the 
mind of the public, and it is unfair to his competitors. I 
have no right to do it, and I am not going to do it, and that 
ought to end it, as far as this Court is concerned. 

Mr. Friedman: It does end, as far as this Court is con¬ 
cerned, because the Court makes such orders as it desires. 
I think the Court does what it believes the law to be, unques¬ 
tionably. I have no dispute about that. 

But this Court, in another case, Your Honor, has held 
that we are entitled to the use of the words “Electrical 
Center.” 



77 


EXHIBITS. 
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Filed Oct 10 1950 


Hamilton National Bank 
of Washington, D. C. 

Joshua Evans, Jr. 

Vice President 

January 25, 1950' 

Dear Mr. Wagner: 

In the temporary absence of our President, I want to add 
my word of appreciation for the checking account which 
you so kindly opened with us in the name of “Television I 
Center”. 

We are very glad to have you become a customer of the 
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“Hamilton” and sincerely hope that yon will find this rela¬ 
tionship useful and pleasant. 

Please feel free to call on us for any special service. 

Cordially yours, 

Joshua Evans, Jr. 

Vice President 

Mr. Ben Wagner, Secretary & Treasurer 
Television Center 
520 10th Street, N. W. 

Washington, D. C. 

Plaintiff’s Exhibit No. 11. 

Filed Sep 1,1950 

THIS AGREEMENT 

Made this 22nd day of January A. D. one thousand nine 
hundred and fifty (1950), by and between Diener ’s Inc., A 
Delaware Corporation, Milton Diener and Walter Diener 
of Washington, parties of the first part, and Television 
Center, A Delaware Corporation, Bernard B. Wiener, 
David H. Pincus, Ben Wagner, jointly, severally and indi¬ 
vidually, of Washington, D. C., parties of the second part, 
hereinafter described as lessors and lessees, respectively: 

Witnesseth, That the said lessor, for and in considera¬ 
tion of the sum of Ninety Thousand Two Hundred and 
Ninety Two Dollars ($90,292.00) rent, and also the cove¬ 
nants, conditions, and agreements herein contained, and on 
the part of the lessees to be paid, kept, and performed, and 
for no other consideration except as herein expressed, do 
hereby let and rent to the said lessees and they have hereby 
taken as tenant of the lessors the following described prem¬ 
ises, situate, lying and being in the City of Washington, 
D. C., and known and designated as and being the first floor 
and basement of premises, 520 Tenth Street, N. W., for the 
term eight years, two and one-half months to commence 
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with the 15th day of February, A. D. 19 , and to end on 

the 30th day of April, A. D. 1958, at the said rent of Ninety 
Thousand Two Hundred and Ninety Two Dollars ($90,- 
292.00), payable without demand at in monthly in¬ 

stallments of Nine hundred sixteen and 67/100 Dollars in 
advance on the 15th day of each and every month during 
said term, beginning for the first of said payment on 
the 15th day of February, 1950, the receipt of one dollar 
($1) of said rent paid by said lessees is hereby acknowl¬ 
edged by said lessors. 

And the said lessees covenant and agree to pay said les¬ 
sors the said rent as aforesaid for the full term hereof; that 
the said lessees will not use or suffer to be used said prem¬ 
ises for any disorderly or unlawful purpose, or for any 
other purpose than as retail or wholesale radio, television, 
electrical appliances & kindred businesses; 

10. That the lessees herein have full knowledge of the fact 
that the lessors herein have sub-let the said premises to 
them in accordance with the terms of a. certain lease 
dated March 9, 1948, made by and between Irene Un- 
derstine, Pearl Kimmelblatt and Norman BernsteinL 
lessors, and Diener’s Inc., a Delaware Corporation, 
Milton Diener and Walter Diener, Lessees, and that 
they shall be obligated to comply with the terms and 
conditions therein contained, as if the same had been 
made a part hereof. 

• ••••••••* 


I 


No. 10,813 

BRIEF FOR APPELLEES 


In The 

luitpii States (Court of Approla 

For the District op Columbia Circuit 


Albert A. Schwartz, trading as the “Electrical Center” 
and “Television Center”, Appellant, 

v. 

Television Center, Inc., a foreign corporation, Bernard 
B. Weiner, David H. Pincus, Benjamin Wagner, 

Appellees. 


Appeal from the United States District Court for the 
J?.-Ui£trict of Columbia 

_ fcr ", ' : 

District of Co/- "- 

0/ut ^a C/rccfr 


DEC 5 


mo 





H/*-/ 


Albert Brick, 

Ci.£^' Attorney for Appellees , 


517 Denrike Building 


wiLkON . Epcs Hkintinc Co. • kE 6003 - Washington 1 . D. C. 





mm** 







No. 10813 


COUNTERSTATEMENT OF QUESTIONS 
PRESENTED: 

In the opinion of appellees, appellant’s questions 2 
and 4 are adequately stated, but questions 1, 3 and 5 are, 
whether: 

1. In a trial by court without jury wherein plaintiff 
seeks to enjoin use by defendants of a descriptive name, 
to-wit: Television Center, where the facts disclose lack 
of prior use by plaintiff in many important customary 
business methods, such as failure to have the name on 
his store, in the telephone book, on his trucks, and in 
recent two-page newspaper ad announcing opening of 
new store, among other facts, will this Court disturb trial 
court’s factual finding that plaintiff had not established 
a secondary meaning in such name and was therefore not 
entitled to injunction! 

3. The subsequent user is indulging in an unfair trade 
practice by the mere use of such a descriptive name, re¬ 
gardless of of plaintiff’s failure to establish a secondary 
meaning in the name? Or, failing there, does the proof 
warrant reversal on the ground that defendants actually 
indulged in unfair trade practices? 

5. Trial court is bound by opinion of plaintiff’s ex¬ 
perts where other factual evidence in the cause supports 
defendants’ version of the case? 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from final judgment denying injuncj- 
tive relief sought by plaintiff against defendants’ use of 
the name Television Center and awarding nominal dam¬ 
ages to defendants. The case was tried on the fact$ 
before the Judge, without a jury. Plaintiff claimed ex¬ 
clusive right to the name, apparently under the doctrine 
of “secondary meaning” and alleged unfair competition. 
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He now seems to take the position, however, that regard¬ 
less of proof of “secondary meaning”, injunction still 
should have been granted upon principles of unfair com¬ 
petition. 

Appellant is referred to as plaintiff and appellees as 
defendants, in appellants brief. For the sake of con¬ 
tinuity, we shall do the same here. 

The facts are fully, though not wholly impartially, 
covered in plaintiffs Statement of the Case. We differ 
with his version of the evidence in certain material re¬ 
spects, however, which we deem it imperative to mention: 

1. While it is true that neither plaintiff nor defendants 
knew about it until after this suit was filed, the fact is 
that at the time plaintiff says he started advertising 
“Electrical Center is Television Center”, in September, 
1948, two other concerns in the Metropolitan Area of 
Washington were using the words Television Center in 
connection with their business (55,56). 

2. When plaintiff protested to defendant, Weiner, 
about defendants’ use of the name, Mr. Weiner did not 
arbitrarily or arrogantly declare to plaintiff that he was 
going to use it anyhow. On the contrary, Mr. Weiner 
very courteously went into some detail in discussing the 
matter with plaintiff (57-58). The record as a whole 
reveals a situation simply of an honest difference of 
opinion between two business men, which difference was 
finally submitted to the court for adjudication and culmi¬ 
nated in a final judgment confirming defendants’ opinion. 
There is nothing in the record to warrant plaintiff’s at¬ 
tempted inferences and aspersions against defendants’ 
motives. 

3. Plaintiff did receive the letter addressed to de¬ 
fendant, Ben Wagner, and the envelope was addressed to 
defendant as Secretary-Treasurer of Electrical Center, 
but it bore the defendant’s proper street address. Fur- 
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thermore, the plaintiff opened that letter, well knowing 
that it did not bear his name, nor his street address, and 
retained it in his possession, without advising defendant 
of its existence, until he introduced it in evidence at the 
trial (71, 77). 

4. Defendants did not mislead people coming into their 
store (61, 212) and plaintiff’s so-called shopper does not 
corroborate such a charge (52). 


SUMMARY OF ARGUMENT 

I. To warrant injunctive relief in this case the burden 
rested upon plaintiff to prove that he had exclusively 
used the words Television Center in such a manner and 
for such a long period of time that they had acquired a 
“ secondary meaning” or significance identifying the plain¬ 
tiff and that defendants had unfairly used same against 
him. 

A. Evidence that the name Television Center does 
not and never did appear on plaintiff’s store; that plain- | 
tiff never had a listing with the Telephone Company under 
that name; that plaintiff never had that name on his 
trucks except the one purchased after this suit was filed; 
that his newspaper advertising did not consistently con¬ 
tain the words Television Center and that when they did 
appear they were displayed subordinately to his name of | 
Electrical Center, which always appeared in said ads as 
the name of his business; that his full two page newspaper 
ad in January of this year, announcing the opening of his 
new store, did not mention Television Center; that most 
of the steps taken by plaintiff as to use of that name 
did not occur until January, February and March of 


this year (this suit being filed in February); that his 
own employee when testifying referred to plaintiff’s 


business as Electrical Center and defendants’ as Tele¬ 


vision Center; that defendants were granted the tele- 
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phone listing and numerous dealer franchises from tele¬ 
vision manufacturers in the name of Television Center 
(none of which would have been granted had another 
place already been known by that name); that two other 
concerns used the words Television Center in connection 
with their businesses during the same period of time 
plaintiff claims to have used it and in the same sub¬ 
ordinate manner, all combined to constitute ample evi¬ 
dence to warrant the trial court’s finding that plaintiff 
had not acquired a “secondary meaning” as to that name. 

B. Opinion evidence of experts was contradicted by 
other evidence and was not binding upon the trial 
court, but only to be considered in connection with the 
other evidence in the case, and its weight was for the 
trier of the facts to determine. 

II. The use of a descriptive name does not constitute 
unfair competition against a prior user, unless such 
prior user first establishes that the name in question has 
acquired a secondary meaning in the mind of the buying 
public which identifies it as being his place of business. 

A. No presumption against defendants arises from 
the use of such a descriptive name until such a secondary 
meaning is established. 

B. Plaintiff’s evidence as to conduct of defendants on 
two isolated occasions does not establish a case of unfair 
competition because neither shopper gave defendants any 
reason to believe she was looking for plaintiff’s store and 
in neither case did defendants commit any overt act to 
create an impression that defendants’ store was that of 
plaintiff. 

III. The mere voicing of the names Television Center 
and Electrical Center answers the contention that the 
former infringes on the latter. No person of ordinary 
intelligence would be likely to confuse one place of busi- 
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ness for the other. To hold otherwise would give plain 
tiff a monopoly on the word Center. 

IV. The law is well settled that where a plaintiff mis¬ 
represents himself or his business by the tradename he 
selects, he will be barred from relief against subsequent 
users of such name. 

V. Exclusion by trial court of proof as to actual dam¬ 
ages did not prevent award of nominal damages to de¬ 
fendants. 


ARGUMENT 


I. Name Television Center Is Descriptive, Requiring Proof 
of Secondary Meaning Before Relief Is Warranted. 


The name in dispute here, Television Center, is not 
an arbitrary or fanciful one, but is dolefully descriptive. 
Descriptive words may not, as a general rule, be appro¬ 
priated by anyone as an exclusive tradename. This rule 
of law, as it is applicable to this case, is most aptly 
stated by the United States Supreme Court in the case of: 




Goodyear*s Rubber Manuf. Co. v. Goodyear Rubber 

Co., 126 U. S. 598, 9 S. Ct. 166, 167 (1888) 

‘ ‘But the name of ‘Goodyear Rubber Company’ is 
not one capable of exclusive appropriation. ... 1 
Names which are thus descriptive of a class of goods 
cannot be exclusively appropriated by any one. . . . 
Thus, parties united to produce or to sell wine, or 
to raise cotton or grain, might style themselves ‘Wine 
Company’, ‘Cotton Company’ or ‘Grain Company’, 
but by such description they would in no respect im¬ 
pair the equal right of others engaged in similar 
business to use similar designations, for the obvious 
reason that all persons have a right to deal in such 
articles, and to publish the fact to the world.” 


An exception to this general rule apparently arises 
where plaintiff establishes two factors, to-wit: (1) that 
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the words involved have acquired a “secondary mean¬ 
ing” as to plaintiffs place of business; and (2) that 
defendants have fraudulently appropriated those words, or 
have unfairly used them against the plaintiff, or have 
unfairly endeavored to “palm off” their business as being 
the business of the plaintiff in such manner as to deceive 
or mislead the public. 

To establish a secondary meaning plaintiff must prove 
that he has used that name in such a manner that the 
public has come to understand it as being the name of 
plaintiff’s place of business and the place where such 
goods can be bought, rather than that the words merely 
mean to the public that a certain type of goods can be 
bought at plaintiff’s store, which is known to them by 
another name. See: 

52 Am. Jur. #73 

“. . . While appropriation of a word or symbol, 
standing alone, is not sufficient to create either a 
technical trademark or a secondary meaning, and in 
either case the appropriators’ right grows out of its 
use and not its mere adoption, the requirements as 
to the extent of such use are more stringent where 
it is necessary to rely upon a secondary meaning 
than they are where an otherwise valid technical 
trademark is involved. As to the nature of the use, 
it is of primary importance to consider how one who 
is claiming that a descriptive word has acquired a 
secondary meaning has, himself, used such word, that 
is, whether he used it as a trade name or common law 
trade mark for the purpose of indicating the origin 
of the goods, or whether he used it merely descrip¬ 
tively as designating quality, class or grade. Only a 
use of the former kind tends to establish a secondary 
meaning.” 

VOLUME n, RESTATEMENT OF THE LAW OF 
TORTS, 

716 (b) “. . . The phrase ‘secondary meaning’ as 

thus used, does not mean a subordinate or rare sig¬ 
nificance. It means rather a subsequent significance 
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added to the previous meaning of the designation 
and becoming in the market its usual and primary sig¬ 
nificance/ ’ 

Kellogg Co. v. National Biscuit Co., 305 U. S. Ill, 59 
S. Ct. 109,113 (1938) 

“ There is no basis here for applying the doctrine 
of secondary meaning. . . . But to establish a trade 
name in the term ‘shredded wheat 7 the plaintiff must 
show more than a subordinate meaning which applies 
to it. It must show that the primary significance of 
the term in the minds of the consuming public is not 
the product, but the producer. This it has not done.” 

Furthermore, plaintiff must show that his use has been 
exclusive. 

See: McGraw-Hill Pub. Co. v. American Aviation 
Associates, 73 App. D. C. 131 (1940) 

“In respect to the first element, it is dubious whether 
it could be found that plaintiff has acquired a sec- | 
ondarv meaning or significance for his title, ‘Avia¬ 
tion’. As is evident by the record and exhibits, and 
as the trial court found, other magazines have used the I 
word, aviation, as a dominant and descriptive part 
of their titles. The plaintiff has not shown the de¬ 
gree of correlation between a trade name and his 
product that has formed the basis for relief in other 
cases.” 

In addition to showing that he has exclusively used 
the words in such a manner as would tend to convey to | 
the public that “Television Center” is his place of busi¬ 
ness, rather than in a manner conveying merely that 
televisions might be purchased at “Electrical Center”, 
plaintiff must also show that he has made that manner 
of use of the words over such a long period of time that | 
the words have ceased to have their ordinary meaning 
and have come to mean to the general public the plain¬ 
tiff’s place of business. 

See: Drive It Yowrself Co. v. North 
148 Md. 609,130 A. 57 (1925). 
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Here the Court held that exclusive advertising and use 
of that name as plaintiff’s place of business for a period 
of eighteen months in a town of 800,000 people, was not 
a use for a sufficient length of time to have acquired a 
secondary meaning and to give plaintiff exclusive right 
to the use of those descriptive words. 

See: Bayer Co. v. United Drug, 272 F. 505 (1921) 

Here, in this famous case, Justice Learned Hand pointed 
out that it would be very difficult to prove that exclusive 
advertising and use of a descriptive name for a period 
of seventeen months was a sufficient length of time to 
have acquired a secondary meaning. 

All of the authorities recognize that the use must be 
an extensive use over a long period of time and the above 
cases are cited merely as examples of a period of time 
so similar to the period of time plaintiff claims use in 
the case at bar. It is, of course, to be noted that the 
use in those cases was a use as the exclusive name of the 
business, not merely a subordinate use as in the case 
at bar, and also, that it was an extensive, steadfast, con¬ 
tinuous use, not merely spasmodic and incidental as in 
the case at bar. 

The burden was upon the plaintiff in this case to estab¬ 
lish that the words Television Center had acquired a 
“secondary meaning’* as to his place of business. The 
trial court found that plaintiff had failed to do so. To 
warrant reversal, plaintiff must now satisfy this Court 
that the trial court’s finding was clearly erroneous, and 
due regard must be given to his opportunity to judge of 
the credibility of the witnesses. See: Buie 52(a), FBCPj 
Morfessis v. Morfessis, U. S. D. C. Appeals No. 10249. 
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A. The Evidence Clearly Sustains Trial Court's Findings 
That Plaintiff Had Not Acquired a Secondary Mean¬ 
ing As to Name Television Center. 

Plaintiff contends that the uncontradicted evidence was 
that plaintiff's use of the words “Television Center" had 
been sufficient to identify it in the public's mind exclu¬ 
sively as plaintiff’s place of business and that there was 
no evidence from which the trial court could have found 
to the contrary. 

Plaintiff is in error as to the state of the evidence. All 
of the following facts are in evidence to support the trial 
court's findings and constitute direct contradictions of 
the testimony of plaintiff and his two experts. In fact, 
much of the following evidence was elicited from the plain¬ 
tiff, himself. 

The plaintiff does not have the name Television Center 
on his main place of business (34-35) and has never had 
it there (44), nor did he have it on his repair shop 
until after this suit was filed (45). The plaintiff does 
not have and never had a telephone listing under the 
name of Television Center, but only under the name Elec¬ 
trical Center (42, 43). He has never had an occupancy 
permit under that name, pays no taxes under that namej 
has no public utility listings under that name. On the 
contrary all of these are under the name of Electrical 
Center (43). He does not have Television Center on any 
of his trucks, except a new one purchased after this suit 
was filed (33). Plaintiff is registered with the Electrical 
Institute under the name of Electrical Center, not Tele¬ 
vision Center (66). Plaintiff's own employee testified 
that he was employed by Electrical Center and when he 
referred to defendants' place he called it Television Cen¬ 
ter (51, 52). There was no uncertainty in his mind about 
their respective names. 
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Plaintiff did have a rubber stamp made containing the 
words Television Center along with his name Electrical 
Center, but that was not done until January, 1950 (46). 
This suit was filed February 14, 1950. Plaintiff did ad¬ 
vertise in one hundred street cars that “Electrical Cen¬ 
ter is Television Center”, but that was not done until 
January, 1950. Furthermore, the contract with the transit 
company was made in the name of Electrical Center and 
stated that the product to be advertised was Electrical 
Center, not Television Center (33). And, the ad itself 
prominently displays the name of plaintiff’s business as 
Electrical Center, not Television Center (PI. Ex. 4). 
Plaintiff did have some door prize tickets made up for 
the opening of his new store which contained the words 
“Electrical Center is Television Center”, but this, again, 
was not done until January 18,1950 (30). 

Plaintiff did introduce some newspaper ads containing 
the words Television Center, but in all of these ads the 
name Electrical Center appears prominently as the name 
of plaintiff’s place of business, and the words Television 
Center are only subordinately used. Furthermore, plain¬ 
tiff did not consistently and steadfastly use the words 
Television Center in his advertising in any manner, much 
less in a manner calculated to identify it as the name of 
his place of business. 

Plaintiff testified that he spent about $30,000 a year 
in advertising, but the evidence does not support the fur¬ 
ther statement in the brief that at least 90% of this ad¬ 
vertising carried the name Television Center for a period 
of 16 months prior to defendants’ use of the name. It 
may be true that about 90% of the ads which plaintiff 
produced in evidence carried the words Television Cen¬ 
ter, but there is no testimony that those ads constituted 
all of plaintiff’s advertising during that one year period 
covered by the ads. Indeed, it is obvious that those 48 
ads constituted but a small portion of his advertising for 


11 


one year. One has but to make a minor calculation of 
figures to realize that with an overall expenditure of 
$30,000 in advertising in one year, 48 newspaper ads 
would be but a small percentage thereof. 

Typical examples of plaintiffs inconsistency in his ad¬ 
vertising are his ads of December, 1948 (41), in January, 
1949 (58) and February, 1950 (58), in none of which do 
the words Television Center appear. Furthermore, the 
evidence discloses a fact which, even standing alone, we 
deem almost determinative of this point. In plaintiff’s | 
most important piece of advertising in recent years, to-wit: I 
a full two page spread in the Evening Star of January 
17, 1950, announcing the opening of his new main store 
(42) the words Television Center do not appear at all, 
but only the name of his store, Electrical Center, under 
which latter name he has been operating for the last 
fifteen years. 

I 

Furthermore, defendants were given the telephone list¬ 
ing and were granted franchises from various television 
dealers, such as Stromberg-Carlson, Philco, etc., all in the 
name of Television Center, none of which could have been 
procured from these companies had there been another 
business in this area already known by that name (56, 57). 

George’s Radio and Television Company had been using 
the name Television Center of Washington since the fall 
of 1948 (55) and Home Equipment Company in Alex¬ 
andria, Virginia, has been using Television Center for at 
least two years before the trial (56), so plaintiff’s use 
could not be considered as an exclusive use. These places, 
of course, used Television Center subordinately to their 
names of their places of business, just as plaintiff used 
it subordinately to his name, Electrical Center. 

Thus, we do respectfully submit that there is ample evi¬ 
dence in this record to sustain the trial court’s findings 
that plaintiff had not used the words Television Center 
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in such a manner as to acquire a secondary meaning. 
Indeed, it is difficult to see how one can maintain that 
his place is known to the general public by the name of 
Television Center when he has failed to make it possible 
for the public to find him in the telephone book under 
that name or to find his store on the street under that 
name. 

B. Opinions of Plaintiff’s Experts Were Contradicted By 
Other Evidence, and Trial Court Was Not Bound by 
Them. 

We do respectfully submit that all of the above evi¬ 
dence stands in contradiction of plaintiff’s experts. We 
have no quarrel with the law, as stated by plaintiff, that a 
trial court is not at liberty to arbitrarily ignore uncon¬ 
tradicted evidence which is not inherently improbable. 
We simply disagree with plaintiff’s implication that such 
law is applicable here. We do strongly disagree with ap¬ 
pellant’s contention that the trial court had no right to 
disregard the testimony of the two advertising experts. 
None of the cases cited by appellant support such a state¬ 
ment. The true rule of law in this respect is very clearly 
set forth by this Court of Appeals in: 

Obold v. Obold, 82 U. S. App. D. C. 268, 269, 163 F. 

2d 32 (1947) 

“The court, however, gave amended prayer 7, which 
told the jury that an expert in a particular field may 
give an opinion in evidence, but that the jury is not 
bound by the expert’s opinion, and that it should be 
considered in connection with the other evidence in 
the case. This, we think, is a correct statement of 
the law. 

• • • • 

“In this connection it was said in Storley v. Armour 
& Co., 8 Cir., 1939,107 F. 2d 499,506: 

* Expert opinions are controlling only in so far 
as found to be reasonable, and their weight is for 
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the trier of the facts to determine. No rule of 
law compels him to give a controlling influence 
to opinions of experts or to surrender his own 
judgment. ’ ” 


The record discloses that plaintiff’s experts were not 
informed as to all of. the facts hereinbefore set forth with 
respect to plaintiff’s manner of use of the words “Tele¬ 
vision Center” when questioned by plaintiff, and their 
opinion was bottomed upon only the newspaper ads. Thel 
trial court was not bound by their opinion. The trial court 
had to consider all of the evidence presented and then 
determine the weight to be given to such opinions. Thisj 
the trial court obviously did, and there is ample evidence 
in the record to support his final determination. 

I 

II. Plaintiff Established No Case of Unfair Competition. 

Let us consider, now, Plaintiff’s contention as to fraud, 
or unfair competition. Plaintiff seems to take the posi¬ 
tion that under the law of unfair competition defendant^ 
should have been enjoined from using the name Television 
Center even though the term is descriptive and even 
though plaintiff failed to establish a secondary meaning. 
The authorities do not support his argument. 


A. No Presumption of Fraudulent Appropriation or Un¬ 
fair Competition Exists As to Descriptive Names 
Unless Plaintiff Establishes Secondary Meaning. 

Plaintiff quotes from Lawyers Title Ins. Co. v. Lawyers 
Title Ins. Corp., 71 App. D. C. 120, 128, 109 F. 2d 35, t^ie 
general statement of the law applicable to prior users. 
But the very next paragraph of that decision states t}ie 
law specifically applicable to the facts in our case, to-wit: 

“But the presumption is founded on duplication 
of a name which is the core of another’s good will. 
In the absence of such good will or its attachment, to 
the name, all reason for the presumption and the 
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consequent exclusion falls. If there is no good will 
or reasonable prospect for it, relief is denied. If 
either exists, but not in connection with the name 
simulated, the same result should follow.” 

Thus, this Court of Appeals quickly comes to the core 
of our contention, to-wit: plaintiff must first show that 
his good will and reputation in the public eye is attached 
to the name, Television Center. 

Nor do any of the other authorities cited by plaintiff 
support his contention. Many of them involve registered 
tradenames or trademarks, or arbitrary or fanciful names, 
none of which cases fall within the same rules of law as 
a case involving a generic or descriptive name. In every 
case cited by plaintiff which involved a generic or de¬ 
scriptive name and in which the defendants were enjoined 
because of unfair competition, it was first established that 
the plaintiffs had used the particular name involved in 
such a manner and for such a long period of time that the 
name had come to mean that particular plaintiffs place of 
business to the buying public. We make this statement 
advisedly after having read every authority cited by the 
plaintiff. 

In the case of McGraw-HiU Pub. Co. v. American Avia¬ 
tion Associates, 73 App. D. C. 131, 117 F. 2d 293 (1940), 
this Court was dealing with a descriptive term. The 
elements necessary to establish unfair competition where 
the use of a descriptive term is involved, are very suc¬ 
cinctly stated in that opinion: 

“Plaintiffs trade mark ‘Aviation* is not ‘arbitrary 
or fanciful*, but descriptive. It is difficult to con¬ 
ceive of a term that would be more descriptive of the 
contents of the plaintiff’s magazine. . . . The trial 
court found the term aviation to be descriptive; we 
would come to the same conclusion if the matter were 
for our independent judgment. 

• • * • 
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(134) “To constitute unfair competition in respect 
to a trade name, two elements must be present. The 
name must have acquired a secondary meaning or 
significance that identifies the plaintiff; the defendant 
must have unfairly used the name or a simulation of 
it against the plaintiff.” 

The authorities are numerous and unanimous that the 
mere use of a descriptive name does not constitute unfair 
competition nor create a presumption thereof against a 
prior user unless such prior user can show that the name 
in question has acquired a secondary meaning or sig¬ 
nificance that identifies the prior user. 

Indeed that rule of law is but logic, itself. If the 
name Television Center does not mean to the buying 
public the plaintiff’s place of business, how then, could 
defendants’ use of that name be construed to be an effort 
to mislead the public or to palm off his business as 
being the business of the plaintiff? 

B. Plaintiff Proved No Actual Conduct Constituting Un¬ 
fair Practices or Unfair Competition by Defendants. 

But, says plaintiff, defendants actually misled people 
who went into defendants’ store looking for plaintiff’s 
place of business. This statement is not supported by the 
record. In this regard, plaintiff sent the wife of one of 
his employees into defendants’ store in April of this 
year. She asked for Mr. Fried (her husband) and the 
party she talked to told her he was out and asked if he 
could help her. She then said she was interested in a 
clock and paid a one dollar deposite on one (52). 

We submit that that proof falls far short of the 
charge that defendants were misleading the public into 
believing that their store was that of the plaintiff or 
were palming off their store as that of the plaintiff. In 
the first place, Mrs. Fried gave defendants’ employee no 
indication that she was looking for plaintiff’s store. She 
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simply said that she was looking for a Mr. Fried to whom 
she had talked over the telephone. Although Mrs. Fried 
knew exactly where her husband was and knew he was 
an employee of Mr. Schwartz’ Electrical Center, the de¬ 
fendants or their employees had no reason to know this 
and it is not proven that they did know it. It is not 
an uncommon thing for customers to become confused as 
to the names of store clerks. It would be not unusual at 
all for a store clerk to assume that the lady had talked 
with some employee in defendants’ store over the tele¬ 
phone and was simply mispronouncing the name and it 
was nothing more than good salesmanship for the clerk 
to pass it off as he did and go ahead and sell the cus¬ 
tomer. Certainly there was no burden upon that sales¬ 
man to indulge in a long colloquy with a customer as to 
the exact name or identity of the party to whom she had 
talked over the telephone. The customer did nothing to 
indicate that she thought she was in plaintiff’s store and 
the clerk was certainly not required to cross-examine his 
customer to be sure she was where she wanted to be. 
Apparently the trial judge considered the evidence of little 
weight, and his judgment in this regard was certainly 
warranted under the circumstances. 

Next, plaintiff submits the affidavit of Mrs. Fanelli (21) 
as proof that defendants were misleading the public. 
This affidavit made its first appearance in this case on 
August 16, 1950, in support of plaintiff’s motion to re¬ 
store temporary injunction during pendency of this 
appeal. Plaintiff raises it now, however, not in support 
of any contention that the court erred in denying that 
motion to restore injunction, but in support of his con¬ 
tention for reversal of the trial court’s final judgment. 
We submit that it may not properly be considered for 
that purpose. No such evidence was presented at the 
trial nor considered by the trial judge at that time. Mrs. 
Fanelli was never presented as a witness nor submitted 
for cross examination. 
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Be that as it may, however, the affidavit fails to prove 
that defendants misled the public. Mrs. Fanelli did not 
ask for plaintiff’s place of business and gave no indica- | 
tion that she thought she was in plaintiff’s place of busi¬ 
ness, nor does she say defendants did or said anything 
calculated to mislead her as to where she was. 


We do respectfully submit that the trial court had before 
it the defendant, Weiner’s, denial of these incidents and 
his denial that defendants employed any unfair practices. 
While the trial court had no opportunity to observe Mrs. 
Fanelli, he did have the opportunity to observe the plain- I 
tiff, the Mrs. Fried, and the defendant, Weiner, and to 
determine which he would believe. He made that deter¬ 
mination and there is nothing in this record to warrant 
a reversal of his judgment upon this question. 


Plaintiff breaks his argument into many points and 
makes certain assertions of law which constitute correct 
independent statements of substantive law, but, when cor¬ 
related and applied as a whole to the facts in this case, 
their individual legal effect falters and other rules be¬ 
come applicable. There are certain fundamental prin¬ 
ciples running through all of the line of cases cited by 
plaintiff which, when brought to light and applied to the 
facts in this case, quickly harmonize the respective rulings 
of those cases with the ruling of the trial court in this 
case and with our contentions set forth in this brief. 


III. The Name Television Center Does Not Infringe Upon 
the Name Electrical Center. 

Plaintiff contends that his use of the name Electrical 
Center entitles him to enjoin defendants from the usd 
of the name Television Center. But to state his content 
tion seems to answer it. By that token, plaintiff could 
similarly enjoin any establishment coming along in the 
future which attempted to employ the word Center in its 
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name. Neither reason, law, nor justice could grant to 
him such a monopolistic control of words. 

IV. Misrepresentation In a Tradename Bars Its User 
From Relief Against Subsequent Users. 

The law is well settled that where a plaintiff misrepre¬ 
sents himself or his business by the tradename he selects, 
he will be barred from relief against subsequent users of 
such name. The trial court took the view that the name 
Television Center constituted a misrepresentation because 
it implied to the public that that place of business was 
the 11 whole show”. Such a determination must necessarily 
be purely a matter of individual opinion. We voice none 
at this time. 

We submit, however, that the question is immaterial. 
Examination of the trial courts findings and conclusions 
reveals that his final judgment was based upon more than 
one ground and the alternative ground of failure to estab¬ 
lish a secondary meaning is ample to warrant affirmance 
of the judgment. The trial court clearly had a correct 
conception of the law to be applied to the case and even 
should this Court disagree with the trial courts opinion 
as to this one phase of the case, such disagreement would 
not warrant nor require reversal. 

V. Award of Nominal Damages to Defendants Was 
Proper. 

It is true that the trial court excluded virtually all 
evidence proffered by defendants as to actual damages 
sustained by them as result of the temporary restraining 
order issued in this case. The absence of such proof, 
however, did not prevent the court from awarding reason¬ 
able nominal damages and we submit that the court’s 
action in this regard was proper and in accord with the 
law. 
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CONCLUSION 

In conclusion, we respectfully submit that the trial 
court’s findings and conclusions are amply supported by 
the evidence and clearly in accordance with the law, and 
that no - such error as would warrant reversal of the 
judgment presents itself in this case. 

Respectfully submitted, 

Albert Brick, 

Attorney for Appellees, 

517 Denrike Building 


